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WAIVER OF MORAL RIGHTS IN COPYRIGHT LAW:
WHAT BANGLADESH CAN LEARN
FROM THE UK APPROACH?

The provisions pertaining to moral rights were included in the copyright law of the United
Kingdom (UK) as a consequence of the enactment of the Copyright, Designs and Patents
Act 1988 (CDPA). The UK has included a comprehensive waiver of the moral rights clause
in CDPA, although the Berne Convention provides no definitive guidance on this issue.
In contrast, the Copyright Act of Bangladesh, enacted in 2000, has a provision for moral
rights compliant with the Berne Convention. While Bangladesh has maintained full com-
pliance with the Berne Convention in regard to moral rights, the Copyright Act, 2000 con-
tains no specific provision regarding the waiver of moral rights. There is no doubt, how-
ever, that the explicit clause addressing the waiver of moral rights in the UK’s copyright
legislation offers authors and publishers significant benefits. Because retaining ambiguity
or grey areas in the law, such as Bangladesh’s copyright statute, might generate unneces-
sary confusion and impediments to the author’s freedom of choice. From this perspective,
this article will attempt to analyse the UK's approach to waiving moral rights, given that
both countries share exact origins in copyright legislation. This article will also discuss
whether the possible insertion of a waiver provision to the copyright statute of Bangladesh
will be advantageous and beneficial to authors and publishers.
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1. INTRODUCTION

According to copyright law, it is crucial to recognise that the author and copyright
owner have distinct legal positions, as the author of a copyrighted work does not always
retain the copyright. Even the licensed user of a copyrighted work also has some rights
and obligations. In copyright law, an author with copyright ownership gets two types
of rights: economic rights and moral rights (World Intellectual Property Organization,

*  LLM, Research Officer. ORCID: 0000-0002-6217-6015, e-mail: fahadbinsiddique@gmail.com
361



2016). Usually, an author could straightforwardly transfer or assign the economic rights
of the work to anyone under copyright law (Rosati, 2021). With economic rights, a per-
son could be the economic beneficiary of the work and be referred to as the copyright
owner, whereas the moral rights remain with the author.

Moral rights permit authors to be in charge of how their creation is treated and pre-
sented by any licensed or unlicensed user (Rosati, 2021). Due to ownership or licence, an
author may not have the right to enjoy the economic benefits of his or her work, but he or
she has the right to intervene if he or she discovers a violation of the moral rights of that
work. Most countries in the world enacted their copyright law so that the author or cop-
yright owner could effortlessly transfer or assign their work to another person. Besides
the author, the publishers and other copyright holders enjoy economic rights with limi-
tations since the moral rights are in the author's hands.

The legal system of copyright has provided fundamental protection to the authors
through the doctrine of moral rights. Nevertheless, this protection sometimes creates issues
for copyright owners and publishers. In some circumstances, the publisher/copyright owner
could demand to modify the author’s writing, but they cannot do it since the authors could
use their power of moral rights to impede them from doing such a thing. Waiving moral
rights could be a solution to this issue as this step will ensure that the author and publish-
ers are in a balanced position in the aspects of bargaining. However, the Berne Convention
is silent on the issue of waiving moral rights (Harding & Sweetland, 2012).

Waiving moral rights from copyright work could make it more valuable to the pub-
lishers as they would get freedom. Countries that follow the civil law system do not per-
mit the author to waive their moral rights; however, most common law countries are
interested in giving the authors the power to waive their moral rights (Almawla, 2012).
In Bangladesh, the legal system’s structure follows the common law system, and the leg-
islation on copyright law is Copyright Act, 2000. Copyright Act, 2000 acknowledges
the author’s moral rights in section 78, but unfortunately, there is no clarification on
whether the author can waive the moral rights (Siddique, 2021).

The global situation, on the other hand, is not ambiguous. The United Kingdom explic-
itly permits the waiver of moral rights in their copyright legislation, and authors have the
advantage of this provision. A relative study would help Bangladesh to determine how
they should deal with this provision and whether to insert it into Bangladesh copyright
law. Keeping a grey area in the legislation is not helpful for the system,; it creates superflu-
ous uncertainty. The authors of Bangladesh also require the freedom of choice, and this
silence impedes their liberty. Undoubtedly, some lawyers may argue that authors are not
well-versed in their copyright rights, and this grey area could protect those authors.

This paper will primarily analyse the history and approach of the UK regarding the
concept of moral rights as well as waiving moral rights. Also included is a discussion
on the moral rights provision of Bangladesh’s copyright law. Since both countries share
exact origins in copyright legislation, this article will also discuss whether the possible
insertion of a waiver provision to the copyright statute of Bangladesh will be advanta-
geous and beneficial to authors and publishers. In addition, this paper will discuss what
Bangladesh can learn from the UK response to this issue.
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Considering the aforementioned issues, the second chapter of this paper will exam-
ine the historical development of moral rights. The second chapter will begin the discus-
sion of the main aspects of this paper and will show the relationship between the notion
of moral rights and the author’s waiver of moral rights. The third chapter will include
perspectives from the United Kingdom and Bangladesh on the waiver of moral rights, as
well as how these two countries' legislation incorporated this concept. The fourth chap-
ter will provide a general conclusion based on the arguments presented in the preced-
ing chapters. The fourth chapter will also conduct a reasonable analysis of the waiver of
moral rights provisions between UK and Bangladesh copyright law.

2. HISTORICAL DEVELOPMENT OF MORAL RIGHTS

In simplified terms, moral right is a concept that asserts there is a bond between the
author and his work. When an author creates any work, a special bond develops and
remains permanently (Zemer, 2012). There is currently a well-established position in the
copyright law regime for the protection of moral rights (Takenaka, 2013). At this time,
the scope of this concept is frequently the subject of scholarly discussion. Prior to the
past 200 to 300 years, proponents of this concept battled greatly to establish it in the eyes
of the law (Takenaka, 2013).

2.1. Concept of Moral Rights

The author’s own interests are central to the concept of moral rights. The concept
of moral rights recognises the unique rights that arise for a work’s author or creator
as a result of its authorship or creation (Lee, 2001). Typically, such rights are devoid of
economic interests and remain with the author/creator even after the transfer of copy-
right ownership (Lee, 2001). Nowadays, authors/creators also use their moral rights to
obtain economic gains. There are two categories of moral rights that continental Euro-
pean nations commonly acknowledge:

Right of Attribution: Also known as a right of paternity. This could also be consid-
ered the author’s right to be recognised in connection with his or her creations, with
the expectation that they will be recognised for their unique aesthetic qualities (Mar-
vin, 1971).

Right of Integrity: An author has this right when he or she objects to or denounces
any interference with the work they created. For instance, if the publisher or editor
decides to make any changes to the author's original version (Dworkin, 1994).

2.2. Origin of the Concept of Moral Rights

Although the exact origin of moral rights remains a matter of scholarly controversy,
it is generally agreed that they originated in nineteenth-century continental Europe
(Rajan, 2011). The development of this doctrine has two different schools, French and
German (Rajan, 2011). The French school was more grounded in practice and less so
in theory, whereas the German school was more theoretically robust but unsupported
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by statutes and court decisions (Stromholm, 1983). However, it is somewhat less well-
known that moral rights were discussed in UK court during the middle of the eight-
eenth century and the concept was proposed by English attorneys in two separate cases,
but the court rejected it due to political and practical considerations (Rajan, 2011).

The idea of moral rights became popular throughout Europe in the nineteenth cen-
tury. In 1828, a statute in Russia established the author as a separate legal entity, and in
1911, a historical modification of the country’s copyright law acknowledged authors’
moral rights (Rajan, 2006). Some scholars, such as Elena Muravina, identified moral
rights as a fundamental principle in the copyright laws of Russia (Rajan, 2011). Nonethe-
less, it cannot be denied that continental Europe, and in particular France and Germany,
hold a distinctive place in the history of moral rights. These two countries allowed the
idea of moral rights to thrive and spread because of their progressive policies. However,
it is also true that there were disparities among the schools of thought, and these divi-
sions are rooted in the legal system (Rajan, 2011).

Because, in France, they separated the moral rights from the economic rights of the
author and governed these two rights separately (Rajan, 2011). However, traditional
German law viewed moral and economic rights as inseparable, hence governing them
together as though they were two sides of the same coin (Rajan, 2011). The ideas of two
distinct schools cannot be disregarded because they have contributed significantly to
the evolution of the idea of moral rights in the present day. “Droit moral”, which liter-
ally translates to “moral rights”, was the French term for this concept (DaSilva, 1980).
The French judiciary had a crucial role in the development of the concept, despite France
being a civil law jurisdiction (where legal standards are typically affirmed by the civil
code rather than judge-imposed precedents) (Marryman, 1976). Furthermore, several
academics have argued firmly that the concept of moral rights was established in its
entirety by the French judiciary (Marryman, 1976). Though it may term as “doctrine”
but this concept was enhanced in France as a right of author instead a rule of law (Katz,
1951).

2.3. Early Position of the United Kingdom

Instead of giving ideological appreciation for the author, the foundation of copy-
right law in the United Kingdom grew out of responsiveness to the monetary value of
an author’s creation (Harding & Sweetland, 2012). Before adopting the moral rights con-
cept, courts in the United Kingdom largely depended exclusively on legal concepts such
as defamation, the right of privacy, and the law of contracts (Rigamonti, 2006). As men-
tioned earlier that, at the very premature stage UK court rejected the concept of moral
rights (Patterson, 1968). In the year of 1769, UK court recognised the concept of moral
rights in a case (Millar v Taylor, 1769). However, in 1775, the recognition got rejected
in a subsequent ruling by UK court in another case (Donaldson v Beckett, 1774). When
the rest of Europe embraced the new concept of moral rights then, what might have
prompted the UK to take such an unusual stance? In the case that this question arises, it
could be intriguing to examine UK's early stance on this concept.
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According to Mira T. Sundara Rajan, two significant reasons exist behind this
position (Rajan, 2011). The first is that the UK did not recognise moral rights in their
copyright laws until 1988. The UK usually follows their copyright laws when it comes
to copyright issues, and the fact that this idea is not in the laws could be a reason to
avoid it (Rajan, 2011). The second one is that the UK was not ready to adopt an alien
legal concept; since the concept of moral rights was an idea of French law, the UK was
not ready to adopt it in a straight way (Rajan, 2011). However, it is not only a matter of
translating legal provisions into English; it also involves adopting the cultural and legal
perspectives of the country in question. Significantly, the legal and social culture of the
United Kingdom was not very writer-friendly (Rajan, 2011).

To hold this argument of Mira T. Sundara Rajan, English writer W. Somerset
Maugham states, “I knew that with his perfect sense of social relations he had realised
that in English society as an author I was not of much account, but that in France, where
an author just because he is an author has prestige, I was” (Maugham, 2003). Apart from
the comments of the authors, in terms of the willingness, France shows a better inter-
est and willingness to protect the moral rights of an author, on the other hand, the UK
was not enough interested in establishing the moral rights till the year of 1988. Because,
in that year, the UK produced a new legislation for copyright and included the concept
of moral rights.

2.4. Development of International Law

The idea that thrived as moral rights in France was universally recognised in interna-
tional documents in 1928 at the Berne Convention for the Protection of Literary and Artis-
tic Works (Ong, 2003). Article 6bis of the Berne Convention encompasses the idea of the
concept without using the term “moral rights”. Article 6bis of the Convention requires sig-
natory states to provide a minimum degree of legal protection compatible with all of its
provisions.' Professor Ricketson asserts that Article 6bis of the Berne Convention empow-
ers a creator/author to object to any additions, deletions, or modifications to his/her work
(McCartney, 1990). In the Paris text?, the first part of Article 6bis identifies and protects

' Berne Convention for the Protection of Literary and Artistic Works, Article 6bis:

(1) Independently of the author's economic rights, and even after the transfer of the said rights, the author
shall have the right to claim authorship of the work and to object to any distortion, mutilation or other
modification of, or other derogatory action in relation to, the said work, which would be prejudicial to
his honor or reputation.

(2) The rights granted to the author in accordance with the preceding paragraph shall, after his death, be
maintained, at least until the expiry of the economic rights, and shall be exercisable by the persons or
institutions authorised by the legislation of the country where protection is claimed. However, those
countries whose legislation, at the moment of their ratification of or accession to this Act, does not pro-
vide for the protection after the death of the author of all the rights set out in the preceding paragraph
may provide that some of these rights may, after his death, cease to be maintained.

(3) The means of redress for safeguarding the rights granted by this Article shall be governed by the legi-
slation of the country where protection is claimed.

> Berne Convention for the Protection of Literary and Artistic Works 1886 got Revised at Paris on the

24th July 1971.
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most essential two types of moral rights: right of attribution and right of integrity (Hard-
ing & Sweetland, 2012). The second part of the article expressly standardise the duration of
these rights (Ferndandez-Molina & Peis, 2001). Moreover, the third or last part of this article
regulates the application of those rights (Ferndndez-Molina & Peis, 2001).

Article 6bis of Berne Convention (Paris text), that talks about how long moral rights
last has been one of the most controversial points (Ferndndez-Molina & Peis, 2001).
Please keep in mind that the term of protection for moral rights was not addressed in the
original 1928 text. In this light, at the Brussels Conference (in 1948)°, many suggestions
were put in place to ensure better protection of authors’ moral rights (Fernandez-Mo-
lina & Peis, 2001). Please note, however, that all of them were rejected on the grounds
that they did not pertain to private law but rather public law (Fernandez-Molina & Peis,
2001). At a final point, in the year of 1971, in the round of Paris Revision, all reached
a consensus regarding this issue, recognising the possibility of upholding the author’s
attribution right and integrity right after death and at least until the other significant
right, namely economic rights, expired (Ferndndez-Molina & Peis, 2001).

However, this Berne Convention was not the first Convention that recognised moral
rights. The Convention between the United States and Other Powers on Literary and
Artistic Copyright 1910 first enshrined moral rights in their articles, but the Berne Con-
vention rapidly became the most significant source of the concept of moral rights. Apart
from this huge development, there are two other international instruments where moral
rights have been enshrined: 1948 Universal Declaration of Human Rights (UDHR)* and
the 1966 International Covenant on Economic, Social, and Cultural Rights (ICESCR)®
acknowledged moral rights which are a tiny improvement in front of the development
happened in the year of 1928 through Berne Convention in terms of the international
protection and recognition (Rigamonti, 2006). However, it is an intriguing fact that
one of the most important agreements, Trade-Related Aspects of Intellectual Property
Rights (TRIPS), (which is much more persuasive instrument than Berne Convention)
makes no mention of the moral rights concept. Such exclusion illustrates that inclusion
of moral rights concept is not recommended by TRIPS (Kilian, 2003).

2.5. Waiver at the Early Stage

At the early stage, when the concept of moral rights was developing in France, the
legal system was strict about the waiver of moral rights. In that era, authors were not per-
mitted to waive their moral rights because it was believed that such rights are perpet-
ual, inalienable and imprescriptible (Rajan, 2011). As this approach was chosen from the
start by the French administration in regards to this concept, the sector is now prepared
to operate with moral right as a significant fact. In contrast, the UK has included moral
rights in its copyright law, but has also included a waiver mechanism. Although many
> Berne Convention for the Protection of Literary and Artistic Works 1886 got Revised at Brussels on the
26th June 1948.

*  Universal Declaration of Human Rights 1948, Article 27(2).

* International Covenant on Economic, Social, and Cultural Rights 1966, Article 15 (1)(c).
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scholars are opposed to the waiver approach because they believe it could be used as a
weapon of occurrence by creating inequality in the negotiation process (Vaver, 1999).

As stated previously, France demonstrates a greater concern and desire to safeguard
the moral rights of an author at this early period of development; hence, France avoids
implementing the waiver of moral rights because it could lead to undesirable conse-
quences. From the outset of the ideology, it was possible that the purchaser or publisher
would be the more powerful party in a contract involving copyrighted material. As a
result, the author’s bargaining position was typically weak, and the purchaser could
pressure the author into agreeing to a waiver clause (Rajan, 2011). In this age, however,
a different viewpoint emerged, namely that an author can make his or her work possi-
bly more valuable and worthwhile to a publisher by agreeing to a waiver clause. Several
countries have embraced this stance because they view the copyright issue in a more
economical approach, arguing that it offers both sides to an author-publisher contract
equal bargaining power (Rajan, 2011).

3. APPROACH OF THE UNITED KINGDOM & BANGLADESH

As already mentioned, the concept of moral rights has been recognised in a number
of European countries from the very beginning, although the United Kingdom initially
forbade its establishment on its territory. The United Kingdom's position has shifted
since it signed the Berne Convention, which gradually persuaded it to include a section
protecting moral rights in its Copyright Act. According to the theory behind the present
UK copyright law, when a writer releases his book to the public, it becomes a commod-
ity that can be bought and sold (Kilian, 2003). Which is validated by the initial part of
the UK Copyright, Designs, and Patents Act (CDPA).

Section 1 of the CDPA states “copyright is a property right”, making it apparent that,
from the UK's perspective, copyright is primarily an economic right tied to the property
(Kilian, 2003). Waiver of moral rights is thus more in line with the stance of UK copy-
right law. However, the term “property right” is not used in the definition of copyright
in the Copyright Act, of 2000 (Bangladesh law on copyright). Meaning that the UK's
approach to determining copyright may not be adopted by Bangladesh. Thus, it appears
that protecting the works of art is given greater consideration under Bangladesh's copy-
right legislation than the economic benefits.

3.1. The Inclusion of Moral Rights in UK Copyright Law

An out-of-the-ordinary custom developed as a result of the French Revolution - “The
most sacred and legitimate, the most unchallengeable and personal of all the proper-
ties is the oeuvre; the fruits of a writer’s thought™ (Holderness, 1998). The end result
is a legislative framework in which “the author, a real person, has intellectual rights [in
the work] and in consequence is sovereign in deciding its expression, disposition and

¢ Original text by Isaac René Guy le Chapelier (1791): “la plus sacrée et la plus légitime, la plus inattaqua-

ble et la plus personnelle de toutes les propriétés est 'ouvrage, fruit de la pensée d'un écrivain”.
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distribution. Authors further have ‘moral rights’, to protect their good name, their rep-
utation and their works; the fact that these things are integral to the act of creation jus-
tifies these rights being perpetual and inalienable”” (Holderness, 1998). In contrast, the
United Kingdom first dealt with the legal protection of moral rights in 1928, when it
accepted Article 6bis of the Berne Convention (Kilian, 2003).

Despite being a part of the Berne Convention (at Rome in 1928), moral rights were
not incorporated into UK copyright law. There were others who felt that the UK at the
time did not do enough to safeguard the author's creative thought, instead only pro-
tecting the commercial value of the author’s name and reputation (Marvin, 1971). The
United Kingdom finally changed its intellectual property law i.e., copyright law with
a new Copyright, Designs and Patents Act 1988 (CDPA). Copyright legislation in the
United Kingdom finally includes precise words recognising the moral rights of authors
and writers. The CDPA produced two latest rights for the UK, rights of attribution and
integrity (Section 77 & 80).

3.2. Moral Rights Provision in UK Copyright Law

The CDPA offer authors the right of identification through section 77. Section 78
states that, the right of identification is applicable exclusively where it has been declared
in written form in the artistic work or in an assignment or license covering the work. In
accordance with section 79, the CDPA removes the right of identification from several
works. In section 80, the right of integrity is expressed as the author's right to object to
derogatory treatment of work. In section 81, CDPA described the exceptions of the right
of integrity. According to section 84, the author has some additional rights regarding
false attribution of work. Section 87 has provided the provision regarding consent and
waiver of moral rights.

3.3. Waivability of Moral Rights in the UK

As was previously said, although the UK acknowledged the provisions on moral
rights protection in 1928 at the Rome revision of the Berne Convention, the UK did not
solely incorporate any form of moral rights provision in their domestic law until the year
of 1988. The entire statute is written with a great deal of precision and attention to tech-
nological detail (Dworkin, 1994). Moreover, Chapter IV of the same Act on the moral
rights is no exception. The intellectual property scholars have found many limitations
on the component of the UK in the matter of moral rights. Davies & Garnett states that
the entire chapter on moral rights is formatted as if this provision has been submitted or
disseminated to the entire legal community with the statement “the unhealthy child of
the Berne Convention” (Davies & Garnett, 2010).

7 Original text by Becourt Daniel (1990): “Lauteur, personne physique, jouit de prérogatives d'ordre

intellectuel et, a ce titre, décide en maitre souverain de la réalisation et de l'achévement de son oeuvre ainsi
que de sa divulgation. Il dispose, en outre, de prérogatives d'ordre moral, destinées a protéger son nom, sa
qualité et son oeuvre, tous éléments inhérents a la création, justifiant que ce droit soit édicté comme ‘per-
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pétuel’ et ‘inaliénable’.
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Pay particular attention, and bear in mind the common law doctrine of implied
waiver and contractual waiver, to the following discussion and considerations. Even
though section 87(2) says that the waiver must be in writing and signed instrument,
section 87(4) makes it clear that nothing in Chapter IV can stop a “contract or estop-
pel” from working in the case of an informal waiver. From this, it is clear that an author
could waive his or her moral rights by using traditional process of contract or estoppel,
even if the contract does not meet the formality requirements of section 87 (Brown-Ped-
ersen, 2018). Consequently, there is a significant deficiency in this CDPA’s protection
of authors’ moral rights because explicit guidance is inadequate about the applicability
of informal waiver in copyright situation. In spite of the fact that the section 87 waiver
does not necessary always violate the Berne Convention, it makes such violations easier
to commit and offers only a minimal degree of protection to moral rights. It has been
regarded in the debates that have taken place in the Parliament as being “totally against
the spirit of the Berne Convention” (Hansard HL Deb., 25 February 1988; Hansard HC
Deb., 28 April 1988).

3.4. Concept of Moral Rights in Bangladesh

The concept of Moral Rights is in the Copyright Act of Bangladesh. As British ruled
this country till 1947, the legal approach of Bangladesh is quite comparable with United
Kingdom. Formerly a part of the Indian subcontinent, Bangladesh came under British
dominion after the East India Company, with whom it had been trading, seized admin-
istrative control of the region in 1757. Copyright laws was first enacted in India in 1847,
with the passage of the Copyright Act, 1847, in reaction to similar legislation in Eng-
land in 1842 (Dureja, 2015). The Indian Independence Act of 1947 established India and
Pakistan as sovereign states, and East Pakistan was the name Pakistan gave to the land
that is now Bangladesh. The Imperial Copyright Act, of 1911, and the Copyright Act, of
1914, as the existing legislation, continued as the law of each of the new dominions in
accordance with section 18 of the Indian Independence Act, 1947.

The Copyright Ordinance, of 1962 replaced the earlier Copyright Act of 1914 and this
statute was applicable in the whole country including East Pakistan (Bangladesh). After
attaining independence in 1971, Bangladesh adopted Pakistan's Copyright Ordinance,
1962. Section 62 of the Copyright Ordinance, 1962 included a section titled “Author’s Spe-
cial Rights”, which represents the author’s moral rights. Through 1999, the Copyright
Ordinance, of 1962 was in effect. A new copyright legislation, the Copyright Act, of 2000,
was later approved by parliament in 2000 with provisions linked with international stand-
ards and which also gives nearly the same protection for moral rights as the Copyright
Ordinance, of 1962. Even though the provision is not stated in detail, the Copyright Act
kept the concept of moral rights in section 78. To indicate the moral rights, section 78 of
the Copyright Act, of 2000 uses the same term “Author’s Special Rights”.

Furthermore, it should be noted that the moral right has been granted to authors/
writers regardless of whether or not they own the copyright to the work. Authors/writers
in Bangladesh are thus further afforded the protection of moral rights in two categories:
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the rights of attribution and integrity. Section 78 of the Act made it possible for the
author to retain authorship of his/her work, allowing the author to select how his/her
name should be associated to the work. According to this section, the author has the
absolute right to be credited as the original creator of his work. In addition, this section
permits the author to seek redress if his or her identity as the creator of a creative work
is misappropriated.

3.5. Waivability of Moral Rights in Bangladesh

It is absolutely factual that the Act of Bangladesh linked to copyright, the Copyright
Act, 2000 appears like does not purposefully declare or clarify any particular terms on
the waiver of moral rights. Consequently, there is currently no clear legal precedent in
Bangladesh on this essential issue. Therefore, it is unclear if moral rights may be waived,
according to the legislative body’s position. In addition, it is necessary to keep in mind
that nations that follow the common law system have the option of either the theory of
implied waiver or waiver by contract. In some common law jurisdictions, such as the
United Kingdom and New Zealand, formal and informal waivers of moral rights are
expressly permitted.

Alternatively, the Chinese copyright law does not expressly or specifically recognise
the waiver of moral rights, but finds this idea permissible since it is not contrary to pub-
lic policy.® Regarding the waiver, the situation in India, the neighbouring country, is
nearly identical. However, the higher judiciary of India has some remarks regarding the
position on moral rights waiver. The Delhi High Court in a case ruled that a deliber-
ate waiver was not against public policy and voluntariness had to be ascertained based
on the evidence available on record (Sartaj Singh Pannu v Gurbani Media Pvt. Ltd. &
Another, 2015). Despite the fact that this ruling is not directly applicable to Bangladesh,
the High Court of India’s remark may be useful in evaluating the acceptable position
regarding the waiver of moral rights in the absence of specific regulations.

3.6. Recent Case on Moral Rights Waiver in Bangladesh

A recent case involving copyright issues has gained notoriety in Bangladesh. The law-
suit involves the well-known “Masud Rana” novel series, which was published by Sheba
Prokashoni and written by Kazi Anwar Hossain (Cultural Correspondent, 2020). How-
ever, Sheikh Abdul Hakim served as the ghostwriter for this series. This book was written
by Mr. Hakim on behalf of Kazi Anwar Hossain, and this series was published under his
name (Kazi Anwar Hossain). According to Kazi Anwar Hossain, Mr. Hakim was compen-
sated for his job by Mr. Anwar. In addition, Mr. Hakim had no objections to Mr. Anwar
publishing it under his own name. Sheikh Abdul Hakim, however, filed a lawsuit with the
Bangladesh Copyright Office against Mr. Anwar, asserting that he should be credited as
the author of the “Masud Rana” book series (Staff Correspondent, 2020).

Abdul Hakim said that he had authored 260 books from the “Masud Rana” novel
series, and the case became intriguing as it relates to the correct transfer of economic

®  Copyright Law of the People’s Republic of China, 1990
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rights of copyrighted content and the waiver of moral rights (Staff Correspondent,
2020). As in this case, Mr. Anwar would be entitled to remedy if he had entered into an
agreement with Mr. Hakim on the waiver of his moral right to this copyrighted mate-
rial. After a year of inquiry, the copyright office of Bangladesh found in favour of Mr.
Hakim. Therefore, according to the copyright office, Mr. Hakim will get the compensa-
tion as the legitimate author of 260 novels in the “Masud Rana” series that he authored
(Sun Online Desk, 2020).

4. CONCLUSION

Without any doubt, there are philosophical, practical, and political hurdles to over-
come when attempting to incorporate international obligations or customs into domes-
tic legislation. The inclusion of Article 6bis of the Berne Convention in the CDPA by the
United Kingdom gives credibility to this argument since it has had a profound effect on
the restrictive interpretation given on the waiver of moral rights. However, it is impor-
tant to note that the UK has a significant international commitment to offering robust
moral rights protection to UK citizens as a Berne Convention member state. The preced-
ing study shows that the UK is not currently meeting these commitments to the best of
its capacity. In the words of McCartney, the rights provided for are “[...] well below the
Berne Convention standard” (McCartney, 1990).

In the meantime, there is a lack of action in Bangladesh regarding moral rights despite
international commitment. It is possible to occur because of how the Copyright Act,
of 2000 addresses the moral rights concept, which might give the impression to those
involved with the copyright problem in Bangladesh that an author's only rights are eco-
nomic ones. For instance, The Copyright Act, of 2000 does not use the phrase “moral
rights” but instead refers to them as “special rights”, consequently, this renders the moral
rights less apparent to the general public. The CDPA contains a lengthy chapter on moral
rights, titled “moral rights”, which makes the provision more accessible to the public. In
addition, such a complete provision improves comprehension of such a complex issue.

The Copyright Act, of 2000 says nothing about any kind of waiver of moral rights,
but the author could use the general contract law provision to waive his/her moral rights,
which may not be a well-protected process for authors/creators because the author/cre-
ator usually holds less power in a business transaction with the publisher. A straight-
forward example is inexperienced creative artists or writers who want to get their work
published by a major publisher, and in such a case, the involved publisher may put more
pressure on the unknown/inexperienced author to give up all rights (Brown-Pedersen,
2018). In such instances, a well-protected framework might shield the new artist/author/
creator from exploitation, which is not evident in Bangladesh's copyright legislation.

There are indeed apparent issues with the United Kingdom's moral rights protec-
tion. Nevertheless, there is unquestionably a provision for this under CDPA if one con-
siders the waiver of moral rights. At the very least, a well-defined (though not well-pro-
tected) rule might help to provide a shield for the protection of authors/creators, which
is completely absent from Bangladesh's copyright legislation. Consequently, Bangladesh
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needs a clearly defined and safeguarded framework for moral rights in the copyright
law, one that also contains clear guidelines of waiver for the authors. While drafting
these clauses, Bangladesh should keep in mind that the guideline must address every
aspect of moral rights waiver (even informal one).

There is an argument to be made here that says that because the Berne Conven-
tion and TRIPS served as guidelines for Bangladesh in enforcing the Copyright Act, of
2000, and because neither the Berne Convention nor TRIPS contains any direct word-
ings regarding the waiver of moral rights, Bangladesh has chosen to maintain wording
that is consistent with the Berne Convention. The response would be pretty straightfor-
ward: the primary purpose of the Berne Convention is to safeguard the rights of writers
and creators against exploitation of any kind. Therefore, the inclusion of a comprehen-
sive provision for the waiver of moral rights to safeguard the author or creator is fully
compliant with the Berne Convention. Like many other states that ratified the Berne
Convention, the UK included a waiver clause in their copyright Act to ensure compli-
ance with the Convention.

What would be the best approach to waive the moral rights at this period since there
is no waiver provision in the copyright law of Bangladesh? This inquiry must be an
intriguing one, and Indian case law may be able to shed light on this conundrum (due to
the deficiency of legal precedent in Bangladesh), considering India's moral rights provi-
sions are analogous to Bangladesh's, and neither country recognises the waiver of moral
rights. In a case, the Supreme Court of India determined whether a person might waive
rights granted by the legislation by stating that: “the general principle is that everyone
has a right to waive and to agree to waive the advantage of a law or rule made solely for
the benefit and protection of the individual in his private capacity which may be dis-
pensed with without infringing any public right or public policy” (Shri Lachoo Mal v
Shri Radhey Shyam, 1971).

As discussed earlier, this ruling is not directly applicable to Bangladesh, but the Apex
Court of India's remark may be useful in evaluating the acceptable position regarding
the approach to waiving moral rights. The preceding discussion suggests three guide-
lines for authors and creators to adhere to while giving up their moral rights: Any waiver
must be in writing, be based on reasonable conditions, and not against any public policy.
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