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A "CONSTITUTION" WITHOUT A CONSTITUTION
- THE ISRAELI EXPERIENCE

A written comprehensive constitution, usually defined as " formal”, is not the only form the
constitution might take. There are unwritten constitutions, such as in the UK and Israel,
that include laws prescribing constitutional principles and landmark decisions of the
Supreme Court. In the Israeli legal system, which has neither a written constitution nor an
entrenched bill of rights, human rights guarantees are incorporated into the constitutional
arena by a presumption developed by the Supreme Court based on the Israeli Declaration of
Independence, which states that the country will be established "on the foundation of free-
dom". In doing so, the court followed the “Background Understanding Model”. Under this
model, which is similar to the interpretive theory in the USA, there is a general understand-
ing of civil rights, human rights, the rule of law, separation of powers, and other fundamen-
tal principles. In March 1992, a significant event occurred in the Israeli constitutional arena.
The Knesset (The Israeli Parliament) enacted the Basic Law Freedom of Occupation and
Basic Law Human Dignity and Liberty. These laws formed a “Constitutional revolution”
and imposed restrictions on the power of the Knesset to pass any law it pleased. In enacting
those Basic Laws, Israel has joined the family of nations that believe that limitations must be
set on the right of a majority to derogate from fundamental human rights. However, these
fragile achievements might be under constant threat.

Keywords: A Constitution without a Constitution, Human Rights, Rule of Law, Separa-
tion of Powers, Basic Laws, Constitutional Revolution.

1. INTRODUCTION

The phrase “a Constitution without a Constitution” might seem impossible for an
American or a European reader. Such a reader views the Constitution as a formal writ-
ten document, symbolising the supreme law of the land.’
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In the narrow sense, a written comprehensive constitution, usually defined as "rigid"
and "formal", is not the only form the constitution might take. There are unwritten con-
stitutions, such as are found in the United Kingdom and the State of Israel, that include
basic laws and ordinary laws prescribing constitutional principles and landmark deci-
sions of the Supreme Court.” One may argue that written constitutions curb the suprem-
acy of the legislature, while under unwritten constitutions, the legislature is supreme.
However, unwritten constitutions might be deemed more flexible and better secure sub-
stantive due process and guarantees of civil liberties.’

The system that develops in a country with an unwritten constitution and an unwrit-
ten bill of rights depends on the content of the laws prevailing in the country and on
the interpretation of the laws by the judiciary. In the Israeli legal system, which has nei-
ther a written constitution nor an entrenched bill of rights, human rights guarantees are
incorporated into the constitutional arena by a presumption developed by the Supreme
Court.* This presumption ensures that civil rights will be upheld. Based on decades of
experience, this strong presumption enables the court to modify the ordinary meaning
of statutory provisions to be consistent with the concept of civil rights. According to the
prevailing sentiment of interpretation, the legislature has no intention to curtail civil lib-
erties or empower other public authorities.

It should be noted that the presumption favouring civil rights could be overridden by
the legislature, if it wishes to do so, unlike in a country with a written constitution.’ In
numerous cases, this practice has allowed the Israeli Supreme Court to develop a body of
law protecting civil rights as if a written bill of rights existed. Thus, a judge-made “Con-
stitution” has grown in Israel without a written constitution, even in the face of legis-
lation that seems hostile to civil liberties. In practice, Israeli citizens enjoyed, to a large
extent, the same civil liberties as citizens of the United States, primarily due to the sig-
nificant input of the Israeli Supreme Court. In its endeavour to protect human rights, the
Israeli Supreme Court has based its landmark decisions, inter alia, on American Con-
stitutional law as a source of inspiration when interpreting the existing laws in Israel.®

The Israeli Supreme Court has based its "background understanding” on the Israeli
Declaration of Independence, which states that the country will be established "on the
foundation of freedom". In doing so, the Israeli Supreme Court followed an interpreta-
tion model called the “Background Understanding Model”. Under this model, which
> For the UK, see, in general: Leyland, P. 2016. The Constitution of the United Kingdom - A Contextual
Analysis. 3" ed. Bloomsbury Publishing. See also: Lock, T. 2017. Human Rights Law in the UK After Brexit.
Public Law, Vol. Nov Supp 2017, p. 117.
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is similar to the interpretive theory in the United States, there is a general background
understanding of civil rights, the rule of law, the separation of powers, and other fun-
damental principles.” According to this understanding, every provision in a written
text - constitution and statute alike - is read in light of that general background under-
standing. The background understanding adopted by the Israeli Supreme Court is the
understanding of a system founded on democratic values, recognising a whole array
of "unwritten rights", such as personal freedom, freedom of speech, freedom of reli-
gious worship, freedom of movement, freedom of association, and freedom of property.
These vital principles included in the background understanding model also incorpo-
rate equality before the law, the dignity of the human being, integrity of the judicial pro-
cess, the right to a fair trial, and many other rights recognised in a written bill of rights.®

2. ALLOCATION OF POWERS

Israel is a hybrid parliamentary-constitutional democracy.’ Israel's Parliament, the
Knesset, is the elected “House of Representatives of the State”.'” The electorate chooses
among party lists of candidates, whose representatives are then elected Knesset mem-
bers for four years. The Knesset is the Legislative Branch of the State, meaning all legis-
lative power is vested in the Knesset, as it is the only legislative body. In the absence of
a written constitution, there are no limitations on the Knesset's legislative powers, with
one exception: a qualified majority, as prescribed in specific pieces of legislation.

The government is defined as the "Executive Branch of the State."" It serves by vir-
tue of the confidence of the Knesset. The executive powers are vested in the government,
subject to any law enacted by the Knesset that might limit the government's executive
power.” The Knesset and the Government are two organs of the State, and, together with
the courts, these branches constitute the three central authorities of the State through a
system of checks and balances in their mutual relations.

7 For the USA, see, in general: Tushnet, M. 2020. Taking Back the Constitution: Activist Judges and the
Next Age of American Law. Yale: Yale University Press.

¥ The most important part in the Declaration of the Establishment of the State of Israel (known as the

Declaration of Independence), which served the Israeli Supreme Court as a tool of interpretation, states:
"The State of Israel ... will be based on freedom, justice and peace envisaged by the prophets of Israel ... will
ensure complete equality of social and political rights, to all its inhabitants irrespective of religion, race or sex
... will guarantee freedom of religion, conscience, language, education and culture ...". The Supreme Court
mentioned the Declaration of Independence as a source of recognition of civil rights, even though the Dec-
laration is not a Constitution and an explicit law may override its statements. In the absence of an explicit
law, the Supreme Court interprets the law in question in light of the values referred to in the Declaration.
Thus, Israeli judges uncover the basic values of Israeli Constitutional Law in the Declaration, which is a
framework for the whole system. An English version is available at: https://main.knesset.gov.il/en/about/
pages/declaration.aspx (5. 9. 2023).

®  For a comprehensive overview, see: Navot, S. 2016. Constitutional Law in Israel. 2" ed. Wolters Kluwer.

' See Basic Law: The Knesset. An English version is available at: https://main.knesset.gov.il/EN/activity/

Documents/BasicLawsPDF/BasicLawTheKnesset.pdf (5. 9. 2023).

" See Basic Law: The Government. An English version is available at: https://www.mfa.gov.il/MFA/

MFA-Archive/2001/Pages/Basic%20Law-%20The%20Government%20-2001-.aspx (5. 9. 2023).
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The principle of Government Under Law, or the rule of law, as defined by the Israeli
Supreme Court over the years, guarantees a democratic system. Under Israeli Consti-
tutional law, the government is subject to the principle of legality, which is a part of the
doctrine of Government Under Law. This principle requires that the Government base
its actions on a law empowering the government to act. For example, the government is
not allowed to restrict civil rights unless authorised by an explicit law of the Knesset. A
legal source for vast governmental executive powers can be found in Knesset's legisla-
tion. This legislation states that the government is empowered "to execute in the name of
the State, any act the execution of which is not imposed by law upon another authority".

In the absence of restricting legislation in Israeli Constitutional law, the executive
branch enjoys a wide range of powers, such as signing international treaties, declaring
war or signing peace treaties, and selling weapons to foreign countries. Thus, national
security and matters of foreign relations are under the government's sole authority.

A significant departure from the doctrine of separation of powers lies in the author-
ity vested in the Government and its Ministers to pass emergency regulations for the
defence of the State, public security, and the maintenance of supplies and essential ser-
vices. The exceptional legal power of the emergency regulations lies in the government's
capacity to suspend the effect of or modify any law and impose or increase taxes. An
emergency regulation expires three months after its promulgation unless it is revoked
earlier or extended by a law promulgated by the Knesset. The Executive has not misused
the power to make emergency regulations, but it is still argued that the government's
power should be limited in this area.

3. THE ABSENCE OF A WRITTEN CONSTITUTION:
THE EFFECT ON THE LEGAL SYSTEM

The Israeli Declaration of Independence, adopted on May 14, 1948, imposed upon
the yet-to-be-elected constituent assembly the duty to draft a constitution for the State of
Israel. The founding fathers understood the term "Constitution,” to mean a written con-
stitution in the American sense. When the constituent assembly was elected, it changed
its name to the Knesset and dissolved itself before drafting a formal constitution. In the
course of debates in the first Knesset, opponents of a written constitution advocated the
postponement of a formal written constitution. These opponents argued that Israeli soci-
ety comprised an evolving young community awaiting the ingathering of Diaspora Jews.
Thus, they argued that a formal constitution would hinder the dynamism of the evolving
State and disregard the potential creative contributions of the many expected immigrants.

Another argument the opponents of the written constitution raised was that enact-
ing a Bill of Rights in the Constitution might bitterly divide the new nation, especially
over the separation of church and State. Additionally, some politicians opposed a writ-
ten constitution, fearing that it would curb the supremacy of the Knesset and impede the
efficient functioning of the Executive.

Instead of adopting a formal constitution, the Knesset passed a policy decision
known as the "Harari Resolution” on June 13, 1950. The Resolution provided that the
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first Knesset would charge the Constitutional, Law, and Justice Committee with pre-
paring a proposed constitution for the State. The constitution was to be constructed in
chapters in such a way that each chapter would be a Basic Law by itself. The chapters
were to be brought before the Knesset as the Committee completed them, and all the
chapters were to be combined into a constitution for the State.

It should be noted that the result of this decision was not to draft a written consti-
tution or at least to postpone the adoption of a formal, rigid constitution. The Knesset
has never clearly explained the notion of a "chapter” while enacting Basic Laws. How-
ever, the decision does not explain the possible special status of Basic Laws promulgated
under the Harari Resolution's directive. Some commentators have argued that the Knes-
set intended for Basic Laws to stand superior to ordinary laws: this, however, does not
seem to be the case.

Basic Laws had no special constitutional status in Israel, and they could be altered by
the Knesset passing an ordinary law by only a regular majority of the members of the
Knesset participating in a vote. Since an ordinary Knesset majority is sufficient to enact
Basic Laws, it could be well understood that Basic Laws, as such, can be amended by a
regular majority. In the absence of a written Israeli constitution, a court has no explicit
and formal power of judicial review of that amending statute once the Knesset alters a
Basic Law. In principle, judicial review is essentially related to rigid constitutions.

4. DEFENDING CIVIL RIGHTS: THE ROLE OF THE JUDICIARY

Without a written constitution and an entrenched Bill of Rights, the Israeli Supreme
Court has developed a presumption that civil rights prevail, unless limited by an une-
quivocal expression of the legislature. The presumption favouring civil rights is the
strongest in Israeli Constitutional law, and it enables the Supreme Court to develop a
judge-made constitution that recognises human rights. In developing this judge-made
constitution, the Supreme Court drew inspiration from the Israeli Declaration of Inde-
pendence and American Constitutional law.

The Israeli Supreme Court's endeavour to secure civil rights is exemplified by
the landmark decision of Kol Halam in the 1950s."” Kol Ha'am dealt with the Minis-
ter of Interior's power to suspend any newspaper from publishing material that is, in
his opinion, "likely to endanger the public peace.”" In 1953, the communist paper Kol
Ha'am severely criticised the government for allegedly agreeing to send Israeli troops
to Korea to fight on behalf of the United States. The allegations were false, and thus
the criticism was unfounded. However, the Minister of Interior suspended the news-
paper's publication for ten days. The newspaper brought a petition for judicial review
before the Supreme Court. The Supreme Court could have easily concluded that the
petition should be rejected, strictly construing the statute's express language. However,
the Supreme Court flexibly interpreted the statute, basing its ruling on the presumption
of civil rights, under which every law should be interpreted. Following this reasoning,

» 'H.C.J. 73/53 Kol Ha'am v Minister of the Interior, 7 P.D. 871 (1953) [Hebrew]. An English version is
available at: https://versa.cardozo.yu.edu/opinions/kol-haam-co-Itd-v-minister-interior (5. 9. 2023).
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Justice Shimon Agranat transplanted a whole corpus of First Amendment jurisprudence
into Israeli law. At the time of this decision, the prevailing First Amendment test for
resolving the conflict between freedom of speech and national security was the "clear
and present danger” test. Justice Agranat refrained from adopting that test and instead
adopted the "near certainty of danger" test, which is a broader, more lenient standard
than the "clear and present danger" test. In applying the "near certainty” test, the Israeli
Supreme Court annulled the Minister of Interior's decision and created the legal prin-
ciple of free speech in Israeli Constitutional law, which could be limited only under a
probability of grave danger to the national security of the State. The impact of this deci-
sion on Israeli Constitutional law was to achieve a judge-made constitutional doctrine,
much like the formal constitutional doctrine of the United States.”

Kol Ha'am introduced standards of freedom of speech into the Israeli legal system sim-
ilar to the American standard of "clear and present danger". Kol Ha'am mandated that the
right of free expression could be limited only when there is a clear probability of danger
to national security in the court's opinion exercising judicial review over executive actions.
Kol Ha'am also influenced Israeli freedom of speech law in areas unrelated to national
security. Regarding the right to demonstrate, the Supreme Court ruled that -permission
for processions may be denied only if a near certainty of danger exists to public order.

The discussion of Israeli Constitutional law above shows, to a large extent, the impact
of American Constitutional law in the area of freedom of expression. While laws in
Israel cannot be declared "unconstitutional,” the goal of securing civil rights is embod-
ied in the Israeli Declaration of Independence and the American Constitution, as inter-
preted by the Israeli Supreme Court. The reflection of American constitutional values
derives from common traditions of sharing democratic values.

These two documents served as resources for the Israeli Supreme Court to develop
freedom of speech jurisprudence. Development of law in this area became possible
through the Israeli Supreme Court's divergence from a purely interpretive model and the
acceptance of the court's additional role as the expounder of fundamental national ide-
als of liberty and fair treatment, even when these ideals are not expressed in the existing
laws of the land, many of which are hostile to civil rights. The creation of this conceptual
attitude was the most important consequence of the Kol Ha'am decision, which had an
impact reaching far beyond the interests covered by the principle of freedom of speech.

5. THE ADOPTION OF A BILL OF RIGHTS: A CHALLENGE

Constitutions, including bills of rights, are usually drafted at a historical crossroads,
such as attaining national independence or the revolutionary change of a regime. This
was the experience in the United States when the Constitution was adopted shortly after
independence was gained, and the Bill of Rights was adopted four years after the Con-
stitution was signed. In Israel, the opportunity to adopt a formal constitution and a writ-
ten bill of rights was lost due to various arguments raised in opposition to the statute
13

Halmai, G. 2012. The Use of Foreign Law in Constitutional Interpretation. In: Rosenfeld, M. and Sajo,
A. (eds.), The Oxford Handbook of Comparative Constitutional Law. Oxford: Oxford Academic p. 1340.
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authorising the drafting of a written constitution." Some of those arguments, especially
those relating to religion and the State, continue to date, illustrating a lack of consen-
sus on other crucial problems, including emergency powers and majority-minority rela-
tions. A bitter debate over the above subjects prevented the adoption of a formal written
constitution and an entrenched Basic Law of civil rights for decades.

Several proposed bills of rights were submitted to the Knesset over the first four dec-
ades of the existence of the state of Israel, but none ever succeeded in becoming law.
The Knesset approved one of the comprehensive proposed bills of rights in a prelimi-
nary reading in November 1989. The proposed bill encompasses the classic liberal free-
doms, including freedom of speech, equality before the law, the right to property, free-
dom of assembly, freedom of association, the presumption of innocence, the privilege
against self-incrimination, and the right to appellate review, among others. The bill
did not change the status quo regarding marriage and divorce or the religious status in
Israel. Nonetheless, the religious faction of the government opposed this bill because
the Supreme Court, sitting as a Constitutional court, would be empowered to declare
future legislation invalid if it contradicted the adopted bill of rights and the "basic val-
ues of Israeli society”. The religious faction feared that such authorisation might lead to
the annulment of future legislation benefitting the religious faction. Due to the power of
the religious faction in the Knesset and its traditional participation in the government,
it was indeed improbable that this proposed bill would become law. Nevertheless, after
three years, in 1992, a huge change occurred.”

6. THE ISRAELI CONSTITUTIONAL REVOLUTION

In March 1992, a significant event occurred in the Israeli constitutional arena.

The Knesset enacted two new Basic laws: the Basic Law: Freedom of Occupation'®
and the Basic Law: Human Dignity and Liberty."” These laws, which formed a “Consti-
tutional revolution” and “a constitution in miniature”, created a new era in Israeli Con-
stitutional law. They recognised fundamental rights — freedom of occupation, the right
to property, the right to freedom, privacy, and human dignity — and provided that these
rights could not be infringed save by legislation that meets certain specific criteria. This
approach imposed restrictions on the power of the Knesset to pass any law it pleased.

The Canadian Charter of Rights and Freedoms significantly influenced the Israeli
constitutional revolution, through the incorporation of “limitation clauses” and “override
clauses” in Israeli constitutional legislation. The “limitation clauses,” which were included

" Gavison, R. 1985. The Controversy over Israel’s Bill of Rights. Israel Yearbook of Human Rights, 15(1),
p. 113.

" Edrey, Y.M. 2005. The Israeli Constitutional Revolution/Evolution, Models of Constitutions, and a

Lesson from Mistakes and Achievements. The American Journal of Comparative Law, 53(1), p 101.

' Anupdated English version is available at (the 1994 version replaced the 1992 version): https://knesset.

gov.il/review/data/eng/law/kns13_basiclaw_occupation_eng.pdf (5. 9. 2023).

" An updated English version is available at: https://www.mfa.gov.il/mfa/mfa-archive/1992/pages/

basic%20law-%20human%20dignity%20and%20liberty-.aspx (5. 9. 2023).
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in both the Basic Laws Human Dignity and Liberty (section 8) and Freedom of Occupation
(section 4), are of particular importance in the newly evolved constitutional structure. The
provisions were intended to place constraints on future legislation enacted by the Knesset
and thus deviate from the principle of “parliamentary sovereignty,” which has character-
ised the Israeli legal system since the establishment of the State in 1948.

The “limitation clauses” provide that “there shall be no violation of rights under this
Basic Law except by a law befitting the values of the State of Israel, enacted for the proper
purpose, and to an extent no greater than required”. The inclusion of the “limitation
clause” clearly created basic laws of a superior status: the Knesset is not empowered to
infringe the rights recognised by the basic laws — in whatever way it sees fit — through
its regular legislation.

Still, the precise legal status of such a Basic Law was open to discussion. One the-
ory holds that Basic Laws enjoy a special status due to the fact that they form part of the
future constitution of the State. It has thus been suggested that a provision in such a law
may only be amended by another Basic Law (even though enacted by a regular major-
ity), which explicitly affirms the validity of the amendment notwithstanding any provi-
sion of the original Basic Law being amended. A different approach holds that ordinary
legislation may also supersede a “limitation clause”, provided, however, that it declares
explicitly that it is valid despite the provisions of the Basic Law. The first approach is to
be preferred. It recognises the absence of an entrenched provision, thus enabling a regu-
lar majority's deviation from the Basic Law. At the same time, it requires that the regular
majority express its will in a Basic Law, affirming its validity notwithstanding the pro-
visions of the Basic Law being amended. Such a requirement strengthens the status of a
Basic Law marked by a “limitation clause”.

In any event, it would appear that the Israeli legal system accepts that the mere exist-
ence of a “limitation clause” prevents the Knesset from infringing, on a whim, the fun-
damental rights of individuals. The new Basic Laws opened the door to judicial review of
statutes to an extent previously unknown in Israel. Thus, the “limitation clause” made it
possible for a court to annul a Knesset law if, in its view, it conflicts with the fundamen-
tal rights safeguarded by the Basic Laws and does not “accord with the values of the State
of Israel" — an imprecise term of uncertain boundaries. '*

The fact that legislation has not confined the power to annul laws to a particular con-
stitutional court (such as in France, Germany, and Italy) has opened the gates to a phe-
nomenon with which Israel is unfamiliar. "

This silence has resulted in a situation where every court can annul any law that con-
tlicts with the basic laws relating to freedom of occupation and human dignity. The

8 Barak-Erez, D. 1995. From an Unwritten to a Written Constitution: The Israeli Challenge in American

Perspective. Columbia Human Rights Law Review, 26, p. 309.

¥ The absence of a specific provision indicating the appropriate forum for constitutional scrutiny in the

American constitution has not barred judicial review of statutes since the decision in Marbury v Madison,
5 U.S. 137 (1803). When a Basic Law or Charter of Rights is amended in modern times, when questions of
judicial review are under discussion, the legislature should express its will explicitly. This approach is open
to debate. Nevertheless, the judicial review remains possible because of express limitations on legislative
power, such as those found in a “limitation clause”.
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validity of the law may arise in a lower court — Magistrate or District — where the
contention is raised in civil or criminal proceedings brought before the court. Such an
attack on the validity of legislation may be entitled an "indirect attack", as the validity of
the law is not the primary cause of the legal proceedings. A lower court decision affects
only the parties to the action and does not constitute a binding precedent for other cases.
A direct attack on the constitutionality of a law of the Knesset, where it is the sole ground
for the legal proceeding, may be initiated in a petition to the Supreme Court of Israel sit-
ting as a High Court of Justice. Such a request for judicial review may be described as a
“direct attack.” The Supreme Court then sits as a court of first and last instance.

With the enactment of Basic Laws regarding Human Dignity and Freedom of Occu-
pation, the State of Israel entered a new era. As a broad and all-embracing right encom-
passing a whole range of fundamental principles and specific rights, human dignity has
evolved into a fundamental right in Israel. The climax of the constitutional revolution
— which unfolded so quietly and without the promulgation of a comprehensive formal
constitution — resulted in the possibility of annulling primary legislation because it was
contrary to the values of the State of Israel. This formula, which has found expression
in the “limitation clause,” is both broad and ill-defined, and indeed, it is more far-rang-
ing in scope than the mere annulment of a law that is contrary to any specific constitu-
tional provision.

In addition to their power to annul specific laws, the Basic Laws have far-reaching
implications for the interpretation of existing legislation and the delimitation of the
authority of governmental agencies.

Recognition of human rights in the Basic Law Human Dignity and Liberty is general
and all-embracing. Human dignity can encompass equality before the law, freedom of
expression and assembly, the right to due process, and more. It may even evolve into a
substitute for a constitution that expressly addresses fundamental rights such as equal-
ity or freedom of expression.

In any event, in enacting the new Basic Laws, the State of Israel has joined the family
of nations that believe that limitations must be set on the right of a majority to derogate
from fundamental human rights. In interpreting these Basic Laws, the Israeli judiciary
will rely on the fact that the State of Israel is Jewish and democratic and committed to
equality for all its citizens, Jewish and non-Jewish. The hope was that the Israeli courts
would draw upon the wisdom of other legal systems, which have assigned to the con-
cept of human dignity its rightful place at the head of the hierarchy of human rights.*

Indeed, on November 9, 1995, the Israeli Supreme Court announced its decision —
which comprises hundreds of pages -, by an expanded panel of nine Justices, in the case
of the United Mizrahi Bank Limited *'— a decision which might be retitled the “Israeli
Marbury v. Madison.” It contains a wide-ranging analysis related to many aspects of

" Jacobsohn, G.J. 2012. Constitutional Values and Principles. In: Rosenfeld, M. and Sajo, A. (eds.), The
Oxford Handbook of Comparative Constitutional Law. Oxford Academic,, pp. 777-792, pp. 781-782.

> Civil Ap. 6821/93 United Mizrahi Bank Ltd. v Migdal Cooperative Village, 49(4) PD, p. 222 (1995)
[Hebrew]. An English version is available at: https://versa.cardozo.yu.edu/opinions/united-mizra-
hi-bank-v-migdal-cooperative-village (5. 9. 2023).
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Israeli Constitutional law, including, inter alia, the constitutional power of the Knes-
set to bind itself by a “limitation clause”. The express recognition of such a power in the
court's judgment is of significant importance to Israel as a constitutional democracy.

The importance of the decision does not stem from the concrete decision that deals
with a specific law. Instead, the primary importance of this landmark case is that it rep-
resents the first Supreme Court pronouncement that every court in the country enjoys
the power to declare laws unconstitutional and invalid. This is only true if the law vio-
lates fundamental rights, which the Basic Law recognises, and goes beyond the excep-
tions specified in the limitation clause. Such a judicial pronouncement — especially in
the absence of an express constitutional provision that recognises the supreme status of
the Basic Laws and the validity of judicial review of statutes — constitutes a “Constitu-
tional Revolution” and a new era in Israeli Constitutional law.

The Supreme Court's decision presents a clear and robust majority view — with only
one Justice dissenting on this point — that the Knesset enjoys the power to enact Basic
Laws, which are chapters in Israel’s Constitution. These laws bind all public authorities,
including the Knesset itself, and the Courts entertain the power to declare laws inva-
lid. Prior to these constitutional developments, human rights in Israel were subject to
the laws of the Knesset. Still, it has become part and parcel of Israeli democracy that the
laws of the Legislatures are subject to human rights as embodied in the two Basic Laws.

In this wide-ranging judgment, the President of the Israeli Supreme Court, Justice
Aharon Barak, stressed the importance of judicial review of statutes in a democratic
society. Justice Barak mentioned the American case of Marbury v. Madison as a source
of inspiration for recognising the power of the Courts to declare laws unconstitutional
despite the absence of an express provision in the Constitution.

Once the power of the courts to declare laws unconstitutional was established, the
court focused on the extent to which this power could be used. This power is essential to
any judicial system recognising the power to annul legislation. A court reluctant to use
its power, even when the use of such a power is demonstrably justified in a democratic
society, deprives judicial review of its prime objective of scrutinising legislative acts to
strengthen the foundations of democracy.

The court has since taken a very active role in evaluating and invalidating actions of
the Knesset and the Executive, even in cases involving security measures—an area pre-
viously considered beyond the reach of the courts.”

7. FINAL WORD: BACKLASH AGAINST THE COURT?

Judicial activism has generated a significant backlash against the court.”” In response
to the court’s activism, the legislature and Executive are attempting to weaken the court,

22 Barak, A.2020. Human Rights in Times of Terror - A Judicial Point of View. In: Albert, R. and Roznai,
Y. (eds.), Constitutionalism Under Extreme Conditions. Ius Gentium: Comparative Perspectives on Law and
Justice. Cham, Springer, p. 109.

3 Weill, R. 2020. The Strategic Common Law Court of Aharon Barak and its Aftermath: On Judicially-Led
Constitutional Revolutions and Democratic Backsliding. Law & Ethics of Human Rights, 14(2), p. 227.
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particularly its power of judicial review. Moreover, recent public opinion polls reveal a
substantial decline in public confidence in the court, mainly among religious and illiberal
publics. Consequently, the future potency of judicial review in Israel remains uncertain.

This uncertainty accelerated recently. Following the November 1, 2022 Israeli elec-
tions, the right-wing bloc of parties headed by the Likud and Benjamin Netanyahu—
which won, jointly, 64 out of 120 seats in the Knesset—was able to form a government.
Two critical positions in the government and the Knesset were assigned to two longtime
critics of the Israeli judiciary: Yariv Levin (Likud), who was appointed minister of jus-
tice, and Simcha Rothman (Religious Zionism), who was appointed chair of the Knes-
set Constitution, Law and Justice Committee. In a press conference on January 4, 2023,
Levin presented a “legal reforms” package, which he described as the first in a planned
series of such packages. Levin declared that the package would include laws limiting the
power of the Supreme Court to strike down Knesset legislation, limiting the power of
the Supreme Court to review administrative acts, increasing the influence of the Exec-
utive and legislative branches on judicial appointments, and overhauling the process for
appointing government legal advisers and reducing their legal powers.

Massive demonstrations and protests by the liberal public erupted in Israel.

The International Bar Association (IBA) issued a public "notice of concern", declar-
ing that it "...is profoundly concerned with the proposed reforms to the legal system
in Israel, which would seriously undermine the independence of the judiciary, includ-
ing the Supreme Court, and dismantle legal checks on executive power. Israel has been
recognised as a substantial upholder of the Rule of Law with a senior judiciary which is
much admired globally. These changes would wholly undermine that proud position.
The proposed legislative reforms were introduced in January 2023 by the Israeli Minis-
ter of Justice, Yariv Levin. If passed, they would resultd in amending the composition
and functioning of the judicial appointment committee to confer a dominant position to
representatives of the government, enabling the Knesset (Israel’s parliament) to override
decisions of the Supreme Court, impairing the Supreme Court’s ability to review govern-
mental decisions; and severely undermining the independence of legal advisors to the
government ministries... The Rule of Law is an inherent component of modern democ-
racies. At its core, it establishes the principle that no one is above the law. It also provides
protection from the arbitrary use of power. On an institutional level, this translates into
guarantees of the independence of the judiciary and the monitoring of the exercise of
executive power. Indeed, while there is no single model for democracy and every State
has its own ways of establishing checks and balances, certain elements are foundational
to the separation of powers. This is particularly so for a state like Israel, with a unicam-
eral legislature represented by the Knesset and a parliamentary system that can lead to
the Executive, namely the government of the day, having full control over the Knesset.
Without a second chamber exercising control and without a written constitution, the
restraints on the majority are mostly entrusted to an independent judicial system. This
is why the Israeli Supreme Court plays a pivotal role in constraining the Executive from
a potentially negative use of power. The proposed reforms would have the effect of com-
pletely dismantling both the external and internal checks on the Executive, through the
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independent judiciary and the independent legal opinions of the Attorney General and
of the legal advisors to government ministries. These reforms would curb legitimate
oversight of the actions of Government and the Knesset, leaving the Executive free to use
its power in a potentially arbitrary and discriminatory manner".**

The local protest and the international criticism had impact. When these lines are
being drafted, the "reform" is mainly on hold, although one main change to the Basic
Law: The Judiciary was adopted by the Parliament in July 2023. With the opposition boy-
cotting the decisive vote in protest, the government approved legislation that amends the
Basic Law by eliminating what is known as the “reasonableness standard”. Under Israeli
law, “reasonableness” refers to a balance between political and public interests in deci-
sion-making. An “unreasonable” decision is one that disproportionately focuses on polit-
ical interests without sufficient consideration for public trust and its protection. The doc-
trine of reasonableness originates from English law and has been applied by the Supreme
Court in Israel over the years. It protected individuals from government infringing on
their fundamental rights and invalidated extreme and unreasonable appointments. Under
the newly approved law, the Supreme Court can no longer invalidate any government deci-
sions, including those made by the prime minister, ministers, or Knesset members, such
as appointments or dismissals. In other words, the previous law offered the public a way
of challenging government decisions that were not in its best interest through the use of
reasonableness. The amended legislation eliminates the High Court of Justice’s power to
block certain government decisions that it finds unreasonable.

In recent years, the Supreme Court has hinted that it might establish criteria that
can be used in exceptional cases to cancel even a Basic Law. The first criterion exists if
the court determines that the Knesset has abused its authority by enacting a law that is
defined as a Basic Law but represents an action that is not considered a “constitutional
norm”. The second would be the passage of what is known as an “unconstitutional con-
stitutional amendment”.*® Using these criteria, petitioners against eliminating the rea-
sonableness clause could potentially argue that the newly amended law violates the prin-
ciple of separation of powers, which negates the democratic character of Israel and is,
therefore, unconstitutional. Ultimately, the possible intervention of the court will be a
question of measure, not of nature.

The debate on the question: "Who has the final word" or, in other words, whether
Israel is a parliamentary democracy or a constitutional one, is far from its end.

> See: https://www.ibanet.org/Israel-The-IBA-is-profoundly-concerned-with-the-proposed-reforms-to-

the-legal-system-that-would-jeopardise-the-Rule-of-Law (5. 9. 2023).

% See: Roznai, Y. 2017. Unconstitutional Constitutional Amendments: The Limits of Amendment Powers.

Oxford: Oxford University Press.
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