
117

https://doi.org/10.56461/iup_rlrc.2023.4.ch8UDC: 341.645	 DOI: 10.56461/iup_rlrc.2023.4.ch8

Ena GOTOVUŠA*
1 Faculty of Law, University of Sarajevo

THE CJEU RULING ON CASES  
GAVANOZOV I AND GAVANOZOV II

This article analyses the two judgments of the Court of Justice of the European Union in 
the Gavanozov case, which deals with judicial protection against European Investigation 
Orders in Bulgaria. Questions for a preliminary ruling were referred twice to the Court of 
Justice of the European Union by the Spetsializiran nakazatelen sad (Specialised Crimi-
nal Court, Bulgaria). In the second judgment of 11 November 2021 (Gavanozov II), the 
Court of Justice of the European Union ruled that European Investigation Orders cannot 
be issued by a Member State whose national legislation does not provide for any legal rem-
edy against it. Against this background, the article examines the impact of these rulings on 
the level and scope of protection of human rights and fundamental freedoms in the Euro-
pean Union in the context of judicial cooperation in criminal matters between the Mem-
ber States. 
Keywords: European Investigation Order, Court of Justice of the European Union, pre-
liminary rulings, judicial cooperation in criminal matters, legal remedy.

1. INTRODUCTION

It took more than four years for the Court of Justice of the European Union (here-
inafter: CJEU) to answer in meritum to crucial and practical questions concerning the 
interpretation of Article 14 of Directive 2014/41 of the European Parliament and of the 
Council of 3 April 2014 regarding the European Investigation Order in criminal mat-
ters (hereinafter: Directive 2014/41). The question of legal remedies available against the 
substantive reasons for the investigative measures indicated in the European Investi-
gation Order (hereinafter: EIO) was subject of CJEU ruling twice. It is interesting that 
both judgments apply to the same case: criminal proceedings against Ivan Gavanozov 
in Bulgaria. Thanks only to the persistence and perseverance of the Bulgarian judiciary, 
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today we have a decision of the CJEU (Gavanozov II, Case C-852/19) which shows weak 
points of cross-border criminal proceedings in implementation of EIO. Furthermore, it 
raises questions of rebuttal of the presumption of mutual trust between Member States 
when it comes to compliance of a Member State’s legal order with European union law 
(hereinafter: EU law), specifically, with fundamental rights. The judgment in Gavanozov 
II (Case C-852/19, para. 57) underlines the preclusion from participating in the system 
established by Directive 2014/41 for those Member States, which have not ensured com-
pliance with the minimum standards required by the Charter of Fundamental Rights of 
the European Union (hereinafter: the Charter) and the European Convention on Human 
Rights (hereinafter: ECHR). Even though it seems logical to expect from Member States 
to comply with minimum standards laid down in the Charter and ECHR, since this is 
condicio sine qua non of mutual trust and mutual recognition, the case of Ivan Gavano-
zov confutes it. It is worth noting the shrewdness of Bulgarian judiciary in detecting the 
problem in its own national legislation which can hamper cross-border criminal pro-
ceeding and taking this case before CJEU. Surely, the result of this action will have vast 
effects on national legislations of other Member States in the context of judicial cooper-
ation in criminal matters.

The article deals with two CJEU judgments regarding the same case, Ivan Gavano-
zov, by answering following questions: 
−	 Has the first judgment of CJEU (Gavanozov I, Case C-324/17) in any way contributed 

to the effectiveness of the EIO mechanism? 
−	 Given that the second reference for a preliminary ruling addressed almost the same 

questions, which were subject of the first preliminary ruling, what has been the 
impact of the second CJEU judgment (Gavanozov II, Case C-852/19) on the EIO 
mechanism?

Before delving into an in-depth analysis of CJEU judgments related to the same case 
of Ivan Gavanozov, it is crucial to provide an overview of mutual trust as an irrefutable 
or rebuttable presumption in EU law. In particular, the essential conclusions reached by 
the CJEU concerning the implementation of EAW in alignment with the fundamental 
human rights safeguarded by the Charter will be emphasized. These findings can, muta-
tis mutandis, be applied to the implementation of EIO. 

2. MUTUAL TRUST: AN IRREFUTABLE OR REBUTTABLE PRESUMPTION  
IN EU LAW

The principle of mutual trust between Member States has been recognized as a “prin-
ciple of fundamental importance in EU law, given that it allows an area without internal 
borders to be created and maintained” (CJEU, Opinion 2/13, para. 191), even though it is 
not explicitly mentioned in the Treaties. Likewise, this principle requires Member States, 
aside from exceptional circumstances, “to consider all the other Member States as com-
plying with EU law and particularly with the fundamental rights recognized by EU law” 
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(CJEU, Opinion 2/13, para. 191). Its scope and content are not always clear (Herlin-Kar-
nell, 2014), but the jurisprudence of the CJEU has established mutual trust among Mem-
ber States as the central principle in EU criminal law (Auke, 2020, p. 79). 

CJEU took a firm position as a defender of principle of mutual trust among Member 
States as an irrefutable presumption in cases Advocaten voor de Wereld, Radu i Melloni 
(Ostropolski, 2015, pp. 171-176). The reasoning of CJEU in these cases, which dealt with 
exclusion of verification of the double criminality for 32 categories of offences (Advo-
caten voor de Wereld, Case C-303/05), grounds for refusing execution of EAW (other 
than those listed in Framework Decision on EAW) due to potential breach of funda-
mental rights in the issuing Member state (Radu, Case C-396/11), and providing higher 
constitutional standard of protection of human rights than the Charter (Melloni, Case 
C-399/11), can be summed up as it follows: 
-	 The Council, guided by the principle of mutual recognition and considering the strong 

trust and solidarity among Member States, determined that the 32 selected categories 
of offenses listed in Framework Decision on EAW are inherently serious or carry a min-
imum punishment of at least three years. Consequently, the Council deemed it appro-
priate to forgo the need for verifying double criminality for these offenses, as they have 
the potential to significantly impact public order and public safety (Advocaten voor de 
Wereld, para. 57) 

-	 Framework Decision on EAW aims to replace the multilateral extradition system among 
Member States with a system of surrender between judicial authorities. This system is 
based on the principle of mutual recognition and allows for the enforcement of judgments 
or the prosecution of convicted individuals or suspects. (Radu, para. 33)

-	 Allowing a Member State to utilize Article 53 of the Charter as a condition for surren-
dering a person convicted in absentia, requiring the conviction to be open to review in the 
issuing Member State, which is not provided for in Framework Decision on EAW, in order 
to protect the right to a fair trial and the rights of the defense guaranteed by the executing 
Member State’s constitution, would cast doubt on the consistency of fundamental rights 
protection outlined in the framework decision. This would undermine the principles of 
mutual trust and recognition that the decision aims to uphold, ultimately compromising 
the effectiveness of the framework decision itself. (Melloni, para. 63). 

All three judgments place a strong emphasis on the principle of mutual recognition, 
which is itself based on the mutual trust between Member States (LM, Case C-216/18 
PPU, para. 36), as a key driver of efficiency, simplification, and expeditious judicial 
cooperation in criminal matters within the European Union. However, the CJEU has 
faced criticism from certain authors who claim that it places greater emphasis on these 
aspects, guided by the principle of mutual trust, and prioritizes them over the protec-
tion of human rights and individual safeguards (Armada & Weyembergh, 2017, p. 117; 
Ventrella, 2013, p. 307; Besselink, 2014, pp. 551-552). 

An irrefutable presumption of mutual trust among Member States creates a fiction 
that all Member States comply with the Charter, as primary EU law, and underpins 
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implementation of mutual recognition. By doing so, it ensures the uniform application 
of secondary EU law, such as EAW or EIO, and reaffirms its supremacy. But the ques-
tion of actual level of human rights protection in each Member State is set aside, save in 
exceptional circumstances (Prechal, 2017, pp. 81-82; Materljan & Materljan, 2019, p. 525). 

The turning point in jurisprudence of CJEU occurred with the judgment delivered in 
the joint cases of Aranyosi and Căldăraru (Joined Cases C-404/15 and C-659/15 PPU). 
For the first time CJEU favoured protection of human rights over the smooth function-
ing of cooperation in criminal matters based on principle of mutual recognition, mark-
ing a notable shift in its approach. The right at issue was the prohibition of inhuman or 
degrading treatment, as guaranteed by Article 4 of the Charter/Article 3 of the ECHR. 
CJEU ruled that executing Member State can bring the surrender procedure to an end 
if there is ‘a real risk’ of inhuman or degrading treatment of requested person in issuing 
Member State of EAW. The obligation of executing Member State, prior to making the 
final decision on surrender of requested person, is to assess whether there are substan-
tial grounds to believe that the person subject to EAW would face a real risk of inhuman 
or degrading treatment in the issuing Member State’s detention conditions, as defined in 
Article 4 of the Charter. The ‘real risk’ of breach of this right must be based on objective, 
reliable, specific, and properly updated information with respect to detention conditions 
in the issuing Member State. This information should demonstrate any systemic or gen-
eralised deficiencies, affecting specific groups of people or certain places of detention. 
Such information can be obtained from international court judgments, including those 
of the ECtHR, domestic court judgments, as well as decisions, reports, and documents 
produced by Council of Europe bodies or under the supervision of the United Nations 
(Joined Cases C-404/15 and C-659/15 PPU, para. 89). Moreover, the executing judicial 
authority must request additional information from the issuing judicial authority which 
is obliged to provide this information within the specified time frame. Only after con-
ducting this thorough assessment of ‘a real risk’ and if the risk cannot be ruled out 
within a reasonable time by issuing Member State, the executing judicial authority can 
decide to bring the surrender procedure to an end (Joined Cases C-404/15 and C-659/15 
PPU, paras. 95-104). Building upon the reasoning in the Aranyosi and Căldăraru cases, 
the CJEU applied resembling test to the risk of a violation of the right to a fair trial, as 
guaranteed by Article 47 (2) of the Charter, in LM judgment. It is worth noting that 
CJEU in LM judgment gave possibility to executing Member State to refrain from giving 
effect to EAW, not only in case when there is a real risk of breach of non-derogable right, 
such as prohibition of inhuman or degrading treatment, but also when that risk exists in 
regard to right of the individual to an independent tribunal and a fair trial as enshrined 
in Article 47(2) of the Charter. CJEU elucidated this reasoning by placing emphasis on 
the crucial role of judicial independence as an inherent component of the fundamen-
tal right to a fair trial. The right to a fair trial holds immense significance as it guaran-
tees the safeguarding of all rights derived from EU law and upholds the shared values of 
Member States, including the paramount value of the rule of law, as outlined in Article 
2 of TEU (LM, Case C-216/18 PPU, paras. 48-52). 
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This brief overview of the evolution of mutual trust, which serves as a prerequisite 
for the implementation of the principle of mutual recognition as the cornerstone of judi-
cial cooperation in criminal matters (Tampere European Council 1999, Presidency con-
clusions, para. 33), transitioning from an irrefutable presumption to a rebuttable one, 
was necessary for two reasons: firstly, all analyzed judgments of the CJEU make refer-
ence to the EAW as a legal instrument of secondary EU law, just like the EIO; and sec-
ondly, they all address the level of protection of human rights guaranteed by primary EU 
law, namely the Charter. Taking the aforementioned into consideration, the CJEU’s rul-
ing in the Gavanozov I case is both surprising and a missed opportunity to address the 
unresolved issues concerning the scope of human rights protection in cases involving 
the EIO, in particular the right to an effective remedy. This aspect will be further elabo-
rated in the following section.

3. THE CASE GAVANOZOV I

Case of Ivan Gavanozov was the first one to invite the CJEU to interpret Directive 
2014/41 (Case C-324/17). Specialised Criminal Court, Bulgaria, submitted request for 
preliminary ruling only one day after the expiry of the time limit for implementing 
Directive 2014/41 in Member States. It could be argued that request for preliminary rul-
ing came too soon, since the implementation of the new instrument – EIO was just to 
begin. Member States were obliged to take the necessary measures to comply with this 
Directive by 22 May 2017 (Art. 36). The request for preliminary ruling was submitted on 
23 May 2017. Usually, time and practice show shortcomings in the implementation of a 
new instrument, and the CJEU rulings are designed to resolve problems noted in prac-
tice with the aim to ensure effectiveness of the instrument in Member States. Neverthe-
less, if you encounter a problem when using for the first time the new legal instrument, 
it would be wrong to wait and see how things would unfold in order to react. By react-
ing immediately, potential problems in practice can be anticipated. Unfortunately, even 
though the CJEU delivered its first judgment by interpreting Directive 2014/41, ques-
tions asked in request for preliminary ruling were left unanswered. 

In case at the issue, the Bulgarian judicial authorities accused Mr. Gavanozov of lead-
ing a criminal gang formed for the purpose of committing tax offences. Among other alle-
gations, Mr. Gavanozov was accused of using shell companies to import sugar into Bul-
garia (through an intra-Community acquisition) from other Member States, including, 
from supplier X in the Czech Republic, represented by Mr. Y. Specialised Criminal Court 
decided to gather new evidences by issuing the EIO, in addition to the existing ones, by 
ordering a search and seizure at the office of company X and home of Mr. Y (both located 
in the Czech Republic), as well as examination of Mr. Y as a witness through videoconfer-
encing, since he refused to appear for an examination in Bulgaria. In the opinion of Spe-
cialised Criminal Court these investigative measures were necessary for establishing the 
nature of relationship between Mr. Gavanozov and Mr. Y, and were relevant for the crim-
inal proceedings. Naturally, the EIO seemed to be the best instrument for carrying out 
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mentioned investigative measures. After Specialised Criminal Court decided to issue an 
EIO and request from Czech authorities to carry out searches and seizures both at office of 
the company established in the Czech Republic and home of Mr. Y, and to examine Mr. Y 
as a witness through video conferencing, it faced difficulties in completing Section J of the 
EIO in the form set out in Annex A to Directive 2014/41, which deals with legal remedies. 
Section J of the EIO in point 1 requests information whether a legal remedy has already 
been sought against the issuing of an EIO, followed by further details (description of the 
legal remedy, including necessary steps to take and deadlines). The dilemma of Special-
ised Criminal Court how to answer this question originated from the fact that Bulgarian 
law does not provide for any legal remedy against decisions ordering a search, a seizure or 
the hearing of witnesses, either directly as an appeal against a court decision or indirectly 
by means of a separate claim for damages. That being the case, the Specialised Criminal 
Court, Bulgaria decided to stay the proceedings and to refer several questions to the CJEU 
for a preliminary ruling concerning the interpretation of Article 1(4), Article 6(1)(a), and 
Article 14 of Directive 2014/41: 
1)	 Does the interpretation of Article 14 of Directive 2014/41 preclude the issuance of an 

EIO by a Member State if its legislation does not provide for a legal remedy against 
the substantive reasons for an investigative measure indicated in an EIO? 

2)	 Does Directive 2014/41 grant, in a direct and immediate manner, to a concerned 
party the right to challenge a court decision issuing an EIO, even if such procedural 
step is not provided for by national law (this refers to Mr. Gavanozov and Mr. Y in the 
concrete case)? 

3)	 Is a person against whom a criminal charge was brought considered a concerned 
party, within the meaning of Directive 2014/41, in a situation in which the measures 
for collection of evidence are directed at a third party (this refers to Mr. Gavanozov 
and Mr. Y in the concrete case)? 

4)	 Could the person, who occupies or uses the property in which the search and seizure 
was carried out, or the person who will be examined as a witness, be considered as a 
concerned party within the meaning of Directive 2014/41 (this refers to Mr. Y in con-
crete case)?

The first question aimed at establishing eliminatory criteria for determining whether 
a Member State can be part of the EIO mechanism as such, if its legislation does not 
provide any legal remedy against the substantive reasons for an investigative measure 
as indicated in an EIO. The third and fourth question envisaged a clarification of the 
meaning of the concepts of “concerned party” and “third party” and have impacts on all 
Member States which are applying Directive 2014/41. 

Instead of giving answers to all these crucial questions, CJEU decided to reformulate 
the questions (para. 23) and reduce them to a mere formal question: “How to fill the Sec-
tion J of the form set out in Annex A to Directive 2014/41?”. 

In the end, the CJEU ruled that Article 5(1) of Directive 2014/41, read in conjunction 
with Section J of the form set out in Annex A to the Directive, “must be interpreted as mean-
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ing that the judicial authority of a Member State does not, when issuing a European Investiga-
tion Order, have to include in that section a description of the legal remedies, if any, which are 
provided for in its Member State against the issuing of such an order.” (Case C-324/17, para. 
39). In its judgment CJEU does not drop a word on the EIO provisions that guarantee fun-
damental rights (first, the rights of the suspected or accused person, including the rights 
of the defense, and second, the right of concerned parties to exercise effective legal reme-
dies equivalent to those available in a similar domestic case), as dealt with in Articles 1(4), 
6(1)(a), and 14(2) and (4) of Directive 2014/41. What is more striking is that the CJEU com-
pletely disregarded the Advocate General’s Bot Opinion delivered on 11 April 2019 replied 
to all questions posed by the Bulgarian court in a substantive way. An intriguing fact is 
the starkly contrasting opinion of Advocate General Bot in the joint cases Aranyosi and 
Căldăraru. In this opinion, he asserted that any grounds for refusing the execution of EAW 
not explicitly listed in the Framework Decision would run counter to the EAW scheme and 
its comprehensive list of refusal grounds. Such deviation would significantly undermine 
the mutual trust among Member States (Opinion of Advocate General Bot, 2016, paras. 
78-93). Nevertheless, it is obvious that Advocate General Bot followed established jurispru-
dence of CJEU and recommended to answer to questions in Gavanozov I as it follows: 
1)	 Article 14 of Directive 2014/41 must be interpreted as precluding the legislation of a 

Member State, such as the Bulgarian legislation, which does not provide for a legal rem-
edy against the substantive reasons for an investigative measure indicated in an EIO, and 
the issuance of an EIO by the authorities of that Member State; (paras. 50-90, 90).

2)	 Article 14 of Directive 2014/41 cannot be relied on by an individual before a national 
court to challenge the substantive reasons for issuing an EIO if remedies are not availa-
ble under national law in a similar domestic case (paras. 91-100, 100). 

3)	 The concept of ‘party concerned’ within the meaning of Directive 2014/41 includes a wit-
ness, subject to the investigative measures requested in an EIO, and the person against 
whom a criminal charge has been brought, but who is not subject to the investigative 
measures indicated in an EIO (answers to third and fourth question, paras. 101-107, 107).

The judgment of CJEU, in this case, has been criticized by legal professionals and 
scholars as disappointing in terms of protection of defence rights, since it is support-
ing the Bulgarian legislation, which does not foresee any legal remedy against the issu-
ance of EIO – to the detriment of the accused’s rights (Wahl, 2020, para. 2; Materljan & 
Materljan, 2020, p. 767). Also, the judgment is scant and does not contain elements that 
would be expected in a judgment of this type, and it supports the non-inquiry princi-
ple of mutual trust among Member States (Materljan & Materljan, 2020, p.765-766). The 
critics agree that the CJEU missed the first opportunity to give a reply to fundamental 
issues, which could have enhanced cooperation in criminal matters by the new instru-
ment of the EIO (Simonato, 2020). 

Has the first judgment in Gavanozov contributed in any way to the effectiveness of 
the EIO mechanism? The answer is no. The only benefit of this judgment is the literal 
interpretation of point 1 of Section J of the EIO form: a description of legal remedy must 
be included only if a legal remedy has been sought against an EIO. 
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4. THE CASE GAVANOZOV II

The Specialised Criminal Court, Bulgaria, reacted immediately, and only few weeks 
after the first CJEU judgment, it submitted a new request for preliminary ruling in the 
same criminal case. Instead of asking four separate questions regarding interpretation 
of Articles 14, 6(1)(a) and 1(4) of Directive 2014/41, the Bulgarian court limited itself to 
the following two questions:
1)	 Is national legislation, which does not provide for any legal remedy against the issu-

ing of an EIO for the search of residential and business premises, the seizure of cer-
tain items and the hearing of a witness compatible with Article 14(1) to (4), Arti-
cle 1(4) and recitals 18 and 22 of Directive 2014/41 and with Articles 47 and 7 of the 
Charter, read in conjunction with Articles 13 and 8 of the ECHR?

2)	 Can an EIO be issued under those circumstances?

What brings special attention to the second request for ruling is the fact that Spe-
cialised Criminal Court, Bulgaria decided not to ask strictly for interpretation of men-
tioned articles of Directive 2014/41. Instead, even though it is only one question, on 
whose answer depends answer to second question – whether the Member State can be a 
part of EIO mechanism, by referring to Articles 47 and 7 of the Charter and Articles 13 
and 8 of the ECHR – the Specialised Criminal Court Bulgaria managed to give a rise to 
crucial questions regarding the protection of fundamental rights in procedure of using 
EIO. By formulating question on the compatibility of national legislation and bringing 
into play the fundamental rights enshrined in Articles 47 and 7 of the Charter and Arti-
cles 13 and 8 of the ECHR, the Specialised Criminal Court, Bulgaria was able to direct 
the CJEU to the substantive and unresolved issues on the fundamental rights protection 
in the EIO procedure.

Prior to analysis of CJEU’s ruling in this case, it should be underlined that the Recital 
of the Charter “reaffirms the rights as they result, in particular, from […] the European 
Convention for the Protection of Human Rights and Fundamental Freedoms […] and 
the case-law […] of the European Court of Human Rights” (Kargopoulos, 2015, p. 96). 
This is highlighted in Article 52(3) and Article 53 of Charter, which deal with scope and 
interpretation of rights and principles and level of their protection. Article 52 (3) stipu-
lates that rights contained in Charter correspond to rights guaranteed by the ECHR and 
their meaning and scope are the same or more extensive, as those laid down by ECHR 
(Explanations Relating to the Charter of Fundamental Rights, Explanations on arts. 47, 
52, p. 29, 30, 33, 34). The Article 53 prohibits interpretation of the Charter in restrict-
ing or adverse manner, affecting human rights and fundamental freedoms as recog-
nised, inter alia, by ECHR. Regarding the first paragraph of Article 47, right to an effec-
tive remedy before tribunal, it is based on Article 13 of ECHR. The CJEU enshrined this 
right for the first time in Johnston judgment on 15th of May 1986 (Case 222/84) as a gen-
eral principle of EU law (Explanations Relating to the Charter of Fundamental Rights, 
Explanations on Art. 47, p. 30). The CJEU reaffirmed the right to an effective remedy 
as general principle in two other judgments Heylens (Case 222/86) and Borelli (Case 
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C-97/91). As stated by CJEU this general principle of EU law also applies to the Mem-
ber States when they are implementing EU law (Explanations Relating to the Charter of 
Fundamental Rights, Explanations on Art. 47, p. 30). This brief review of the relation 
between the Charter and ECHR concerning the right to an effective remedy before tri-
bunal is particularly important if taken into account the fact that Bulgaria has repeat-
edly been held liable for breaching Article 13 of ECHR due to the lack of legal remedies 
against search and seizure orders (see e.g. Posevini v. Bulgaria, paras. 83-87; Peev v. Bul-
garia, par. 70; Ilya Stefanov v. Bulgaria, para. 59; Gutsanovi v. Bulgaria, paras. 234-235, 
Prezhdarovi v. Bulgaria, paras. 26-28, 30-31, and 49-52). 

4.1. The CJEU’s Judgment

4.1.1. Ruling on the First Question

In its first question the Specialised Criminal Court Bulgaria sought an answer from 
CJEU whether Article 1(4) and Article 14(1) to (4) of Directive 2014/41, read in the light 
of recitals 18 and 22 of Directive 2014/411, and Articles 7 and 47 of the Charter, read in 
conjunction with Articles 8 and 13 ECHR, must be interpreted as precluding legisla-
tion of a Member State, which had issued an EIO that did not provide for any legal rem-
edy against the EIO that was issued for the purpose of carrying out searches and sei-
zures and the hearing of a witness by videoconference. Thorough analysis of mentioned 
articles and recitals of Directive 2014/41, articles of the Charter and ECHR, leads to one 
conclusion – they all deal with level and scope of protection of human rights and fun-
damental freedoms, in Gavanozov II case with the right to effective legal remedy. How-
ever, their separate interpretations give no results in practice. Therefore, CJEU judgment 
gives in depth understanding of mentioned articles, read in conjunction, regarding the 
right to effective legal remedy which is crucial for function of the EIO mechanism. 

In its judgment, CJEU starts with Article 14(1) of Directive 2014/41, under which Mem-
ber States must ensure legal remedies equivalent to those available in a similar domestic 
case that is applicable to the investigative measures indicated in the EIO. Since Bulgar-
ian law does not provide for any legal remedy against decisions ordering a search, a sei-
zure or the hearing of witnesses in domestic cases, consequently no legal remedy is avail-
able against the EIO either. 

Passing to the Article 14(2) of Directive 2014/41, read in conjunction with recital 22 
of Directive 2014/41, CJEU concludes that while there is a general obligation of Mem-
ber States to ensure applicable legal remedies that are at least equivalent to those availa-
ble in a similar domestic case regarding the investigative measures indicated in the EIO, 
1	 In recital 18 of Directive 2014/41 it is stated that “Directive does not have the effect of modifying the 
obligation to respect the fundamental rights and fundamental legal principles as enshrined in Article 6 of 
the Treaty on European Union (TEU) and the Charter. In order to make this clear, a specific provision is 
inserted in the text.” Also, the recital 22 underlines that “Legal remedies available against an EIO should be 
at least equal to those available in a domestic case against the investigative measure concerned. In accord-
ance with their national law Member States should ensure the applicability of such legal remedies, includ-
ing by informing in due time any interested party about the possibilities and modalities for seeking those 
legal remedies.”
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there was no obligation for Member States to provide additional legal remedies to those 
that already existed in a similar domestic case (Case C-852/19, para. 26). CJEU under-
lines that such a requirement was not apparent from the wording of the article. However, 
since the procedure for issuing and executing an EIO is governed by Directive 2014/41, 
by its nature, the directive is an implementation of EU law within the meaning of Article 
51(1) of the Charter (Case C-852/19, para. 29). Consequently, Member States are required 
to ensure compliance with the right to an effective legal remedy enshrined in the first 
paragraph of Article 47 of the Charter. In other words, Article 47 of the Charter, which 
guarantees the right to an effective remedy before a tribunal and in compliance with the 
conditions laid down in the article itself, can be applied in this case in question. Having 
in mind the purpose of EIO in this concrete case, which was carrying out of searches and 
seizures, CJEU notes those measures constituted interferences with the right of every 
person to respect for his or her private and family life, home and communications, guar-
anteed by Article 7 of the Charter, as well as possible infringements to Article 17(1) of the 
Charter, which recognises the right of every person to own, use, dispose of and bequeath 
his or her lawfully acquired possessions (Case C-852/19, para. 31). In order to exercise 
these rights, persons concerned affected by searches and seizures investigative measures 
from EIO, must have appropriate legal remedy/ies enabling them two possibilities. First, 
to contest the need for the measures and their lawfulness. Second, to request appropriate 
redress if those measures have been unlawfully ordered or carried out (Case C-852/19, 
para. 33). It is obligation of Member States to enable in their national legislation the legal 
remedies necessary for this purpose. Once again Bulgarian national law does not pro-
vide any of the two possibilities, which results in breach of Article 47 of the Charter and 
Article 13 ECHR. In its judgment CJEU concludes that persons concerned by the execu-
tion of an EIO, with purpose of carrying out of searches and seizures, issued or validated 
by a judicial authority of the Member State must be enabled to effectively exercise their 
right guaranteed by Article 47 of the Charter in the same Member state (Case C-852/19, 
par. 41). Thus, the obligation of the Member State is to ensure that concerned persons 
have available legal remedy to be exercised before its own national court. This will ena-
ble concerned persons to contest the need and lawfulness of EIO, regarding the substan-
tive reasons for issuing such an EIO, as foreseen by provision of Article 14 (2) of Direc-
tive 2014/41. When it comes to issuing of an EIO for the purpose of witness hearing by 
videoconference, CJEU’s judgment points out that Article 24(1) already regulated sce-
nario in which a person is in the territory of the executing Member State and has to be 
heard as a witness or expert by the competent authorities of the issuing Member State. 
The issuing authority may issue an EIO in order to hear the witness or expert by video-
conference or other audiovisual transmission in accordance with Article 24 (5) to (7) of 
Directive 2014/41 (Case C-852/19, par. 42). In accordance with Article 24 (7) of Direc-
tive 2014/41 each Member State shall take necessary measures to ensure that in a situa-
tion where a person needs to be questioned within its territory and in accordance with 
this Article, and that person refuses to testify, even though it is under an obligation to 
testify, or falsely testifies, executing Member State national law applies in the same way 
as if the hearing took place in its national procedure. Thereby, the refusal to testify and 
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false testimony, in the context of the execution of an EIO - hearing of a witness by video-
conference, is likely to have significant consequences for the person concerned because 
of the rules laid down for that purpose in the law of the executing Member State. These 
consequences could be reflected in obligation to appear at the hearing and to be obliged 
to answer questions for the purpose of execution of EIO. Failing to fulfill these obli-
gations can result in penalties. Executing Member State does not have jurisdiction, in 
accordance with Article 14(2) of Directive 2014/41, to examine the substantive reasons 
of an EIO for the purpose of hearing of a witness by videoconference. It is an obligation 
of issuing Member State to ensure that any person who has an obligation to present itself 
for the purpose of being heard as a witness or to answer questions during such hearing, 
in the context of the execution of an EIO, has remedy available before a court of issuing 
Member State that allows to challenge EIO, at the very least, the substantive reasons for 
issuing such an EIO (Case C-852/19, par. 49). Only then, the issuing Member State will 
comply with the law of the Union, in specific with the Article 47 of the Charter. 

The CJEU’s final ruling on the first question is that Article 14 of Directive 2014/41, 
read in conjunction with Article 24(7) of the same directive and Article 47 of the Char-
ter, must be interpreted as precluding legislation of a Member State, which issued an 
EIO for carrying out searches and seizures, and hearing of a witness by videoconfer-
ence, and its national law does not provide any legal remedy against the issued EIO (Case 
C-852/19, para. 50). 

4.1.2. Ruling on the Second Question 

The answer to the second question is negative – an EIO cannot be issued by Mem-
ber State whose national legislation does not provide any legal remedies against the same 
EIO issued for the purpose of carrying out searches and seizures and hearing of wit-
nesses by videoconferences. Even though, the answer to the second question is logical, 
CJEU’s argumentation is particularly noteworthy when having in mind the answer to 
the first question. First of all, two conditions have to be fulfilled simultaneously as stipu-
lated by Article 6(1) of the Directive 2014/41: 1) issuing of an EIO must be necessary and 
proportionate to purpose of the procedures, which are referred to in Article 4 of Direc-
tive, taking into account the rights of the suspected or accused person and 2) the investi-
gative measure(s) indicated in the EIO must be capable of being ordered under the same 
conditions in a similar domestic case. CJEU underlines the fact that the Article 6(1) a) 
only takes into account the rights of suspected or accused person (Case C-852/19, para. 
53). However, persons concerned by investigations measures, e.g. witness, victim etc, 
cannot seek protection of their rights under this provision of Directive 2014/41. Since 
EIO is an instrument of judicial cooperation based on the principle of mutual recogni-
tion of judgments and judicial decisions, principle known as “the cornerstone of judicial 
cooperation in criminal matters within the Union” (Tampere European Council 1999, 
Presidency conclusions, para. 33), EIO is based on the rebuttable presumption that issu-
ing Member States complies with EU law, and, in particular, with fundamental rights 
(Case C-852/19, para. 54). As the result, failure of issuing Member State to provide legal 
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remedy against investigative measures, indicated in the EIO, leads to an infringement 
of the right to an effective remedy enshrined in the first paragraph of Article 47 of the 
Charter. The Article 11(1) (f) of Directive 2014/41 allows executing Member State to 
refuse execution of an EIO, exceptionally, on a case-by-case basis, where there are sub-
stantial grounds to believe that the execution of investigative measures indicated in the 
EIO would be incompatible with the executing Member State’s obligations in accord-
ance with Article 6 of TEU and the Charter. At the same time, the principles of mutual 
trust and sincere cooperation, on which the Directive 2014/41 is based, entail obliga-
tions for both issuing and executing Member States to comply with EU law. As cor-
rectly pointed out in the Opinion of Advocate General Bobek in this case (29 April 2021, 
para. 84), it would be unfair to shift all responsibility from issuing Member State on exe-
cuting Member State by application of the Article 11(1) (f). In the case in question, this 
would mean allowing Member State, in which legislation does not comply with EU law, 
to issue an EIO and then expect from executing Member State to apply Article 11(1) (f) 
in order to protect fundamental rights. If this was allowed, it would establish the prin-
ciple of mutual distrust between Member States and undermine the purpose of EIO. 
Fortunately, in contrast to its first judgment, CJEU took in the consideration the Opin-
ion of Advocate General (29 April 2021, paras. 81-84) and ruled that Article 6 of Direc-
tive 2014/41, read in conjunction with Article 47 of the Charter and Article 4(3) of TEU, 
must be interpreted as precluding the issuing, by the competent authority of a Member 
State, of an EIO for carrying out of searches and seizures and hearing of a witness by vid-
eoconference, where the legislation of issuing Member State does not provide any legal 
remedy against the issuing of such an EIO (Case C-852/19, para. 63).

5. FINAL REMARKS

The second CJEU judgment in the Gavanozov case from November 2021 provided 
valuable guidelines for the implementation of EIO, specifically regarding the level and 
scope of fundamental rights. Nevertheless, the judgment did not provide a definition 
who is to be considered “a concerned party” entitled to file legal remedies against an 
EIO – a question which was raised in the first preliminary ruling procedure in the case. 
However, it should be obvious from the case facts that the notion of “concerned party” 
includes suspected or accused person, witness and legal person affected by investigative 
measures of search and seizure or the video hearing of the witness. Moreover, the CJEU 
underlined that every person who enjoys protection conferred on him or her by Arts. 7 
and 17(1) of the Charter, must have the right to an effective remedy in EIO proceedings 
as guaranteed by Article 47 of the Charter (Case C-852/19, para. 32). 

It should also be stressed that the judgment confirmed systematic failures of Member 
State – Bulgaria to comply with minimum standards of EU law, in particular with the right 
to an effective remedy. It is therefore a logical consequence to prevent Member States, which 
do not comply with these standards, from being part of the EIO mechanism – a coopera-
tion mechanism that is based on the principles of mutual recognition and mutual trust. The 
impact of CJEU’s ruling in case Gavanozov II is far-reaching. The ruling should be a trigger 
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for corrective measures not only for Bulgaria, but also for all other Member States to revise 
their national legislation (see Knytel, 2020, pp. 66, 88-89, regarding the issuing of an EIO by 
French Public Prosecutor during an “enquête”) if they want to reap benefits from judicial 
cooperation in criminal matters by using the EIO instrument. 

It is unfortunate that it took more than four years for the CJEU to rule on one of the 
crucial questions, which were already asked in the initial request for a preliminary ruling 
in 2017. The CJEU missed the first opportunity to timely guide Member States through 
necessary changes in their national legislation, which would surely have enhanced coop-
eration and mutual trust in implementing the EIO. Nevertheless, the judgments of CJEU 
have limited scope, as the suspension of mutual trust among Member States is within the 
competence of the European Council, which can act based on Article 7(2) of the Treaty on 
European Union and prevent a Member State that violates fundamental rights from using 
legal instruments such as the EIO (LM, Case C-216/18 PPU, par. 72; Auke, 2020, p. 106). 
The second judgment in the case of Gavanozov is more specific as it explicitly states that 
Bulgaria is currently unable to issue EIOs due to a lack of legal remedies. Still, the signifi
cance of CJEU judgments is undeniable, as they demonstrate the determination of the 
CJEU to emphasize the need for a revaluation of the previously unquestioned presumption 
of mutual trust among Member States. On one hand, these judgments can be seen as open-
ing Pandora’s box by the Court of Justice, considering that the very essence of Union’s law 
relies on the unchallengeable presumption of mutual trust. On the other hand, they can 
be regarded as a corrective measure aimed at discouraging other Member States from vio-
lating the fundamental values of the European Union, including respect for human rights. 
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