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THE ALBANIAN LEGAL GUARANTEES
FOR THE PROTECTION OF NATIONAL MINORITIES

This paper assesses the major issues in regard to previous Albanian Constitutions of 1921,
1976 and 1991. Moreover, it states the provisions of the current Constitution (1998 with
amendments) for the recognition and protection of human rights. Some of the issues raised
are the obstacles that Albanian institutions confront with both nationally and interna-
tionally in guaranteeing the protection of national minorities’ rights. Moreover, the pur-
pose of this paper is to shed light on the adoption of the new legislation on minority rights
on the basis of its role and duties under the Framework Convention for the Protection of
National Minorities. The essence of democracy is the protection of fundamental freedoms
and human rights, and ensuring that these freedoms and rights are fully protected makes
a state substantially democratic.

Keywords: human rights, national minorities, Albanian Constitution, minority rights,
democracy, legislation, laws, Convention.

1. INTRODUCTION

“There can be no peace without development, no development without peace, and
no lasting peace or sustainable development without respect for human rights and the
rule of law.” - Former UN Deputy Secretary-General Jan Eliasson. The above statement
by Eliasson clearly expresses how a state’s peace and progress can only be achieved if
human rights are successfully protected. Albania’s transition from a communist to a
democratic system has prepared the ground for the enactment of legislation protect-
ing human rights and fundamental freedoms. Albania is a developing country that has
encountered several challenges in its endeavors to completely enable the protection of
human rights.

*  LLM, Lector at the University of New York, Tirana, LLM, ORCID: 0009-0004-6363-6011,
e-mail: hruci@unyt.edu.al
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Albania is a party to a number of regional human rights treaties, including the Euro-
pean Convention on Human Rights, the European Convention against Torture and
Inhumane Treatment, and the Framework Convention for the Protection of National
Minorities (hereinafter: FCPNM).! This paper, however, will only focus on the Conven-
tion on the Protection of National Minorities, and the opinions of the Advisory Com-
mittee regarding Albania’s progress in the sphere of human rights from 2001 to 2022.
Moreover, it assesses the key areas Albania needs to work on in order to fully protect and
respect human rights in accordance with the FCPNM.

There used to be two types of minorities in Albania: national ethnic minorities (Greeks,
Macedonians, and Serbian-Montenegrins) and ethno-linguistic minorities (Vlach/Aro-
manian and Roma).” Albania’s Constitution only acknowledges “national minorities”,
but dismisses ethno-linguistic minorities. As a result of this reality, there was a discus-
sion about whether the state should acknowledge the second category, as Albanian citizens
bearing the same rights as per nondiscrimination and fostering of their identity. Such issue
was addressed by the Law 96/2017 on the Protection of National Minorities in the Republic
of Albania which sanctions now the existence of nine different ethnic minorities (Greek,
Macedonian, Aromanian, Roma, Egyptian, Montenegrin, Bosnian, Serbian and Bulgari-
an)’. Besides existing national and international legal protections, more progress is needed
to assure the respect of human rights, integration, and social inclusion of minorities in
practice (more on Law 96/2017 please refer below on 3.1.3).

2. PREVIOUS ALBANIAN CONSTITUTIONAL GUARANTEES
OF MINORITY RIGHTS PROTECTION

2.1. The 1921 Constitution: Minority Rights

National minorities were given no importance at the beginning of the develop-
ment of the Albanian state because Albania was still in its early stages of state forma-
tion. However, after World War I, Albania pledged to protect minorities by joining the
League of Nations in 1920. The League of Nations assembly adopted a recommendation
on December 15, 1920, stating that once Albania is accepted to the League of Nations,
it should take appropriate measures to implement the Treaties’ principles concerning
minorities (Xhaxho, 2007, p. 134) . Albania made a declaration before the Council after
its admission on December 17, 1920, stating that “full and complete protection of life
and liberty will be assured to all inhabitants of Albania without distinction of birth,

nationality, language, race, or religion”. *

! International Justice Resource Center

2

Special Report on Minority Rights Republic of Albania, Ombudsman

* Law on the Protection of National Minorities in the Republic of Albania no. 96/2017. Available at

https://qbz.gov.al/eli/fz/2017/196/23dfcObe-d3al-4f26-8ace-9eb38ale9237;q=1igji%20i%20pakicave%20
kombetare (29. 9. 2023).

4 Article 2 of Declaration Concerning the Protection of National Minorities in Albania, Geneva, Octo-

ber 27 1921.
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Despite the above-mentioned Albanian declaration, the Albanian Constitution of
1928 was changed in 1933, particularly Articles 206 and 207. These articles stipulated ele-
mentary education compulsory for all’ and free of charge in state schools, and the right
and opportunity to be educated in private schools.® The amendment to the 1928 Consti-
tution eliminated the right to private education. All private schools were closed down,
leaving only state schools to provide education. As a result, even minority schools were
forced to close. The Greek government protested against the closure of Greek minority
schools, and the Albanian legislative proposal was evaluated by the League of Nations.

The Council requested an advisory opinion from the Permanent Court of Justice on
whether the Albanian government’s decision to abolish private schools was in accord-
ance with Article 5(1) of the 1921 Declaration. An advisory opinion issued in 1935 deter-
mined that the Albanian amendments to the constitution were not in full compliance
with the Declaration. Most importantly, the court stated that Albania was required to
provide private education in the minority languages. Following the Court’s advisory
opinion, the Albanian government promptly took steps to reopen the Greek schools.”

2.2. The 1976 Constitution: Social and Economic Equality

The 1978 Constitution reflects Albania’s entry into a new socialist development stage.®
The state power in the People’s Socialist Republic of Albania derived from and belonged
only to the working people. * The Albanian Constitution of 1976 was based primarily on
the fundamentals and philosophies of two major socialist constitutions: the Soviet Social-
ist Republic Constitution of 1936 and the People’s Republic of China Constitution of 1954
(Toro, 2000, p. 36) . According to the People’s Socialist Republic of Albania’s Constitution,
human rights are only guaranteed in terms of socio-economic rights.

The 1976 Constitution assured national minorities the protection and advancement
of their culture, including the use of and teaching of their mother tongue in education.
It ensured progress and equality in all areas of social life." Nevertheless, the commu-
nist regime showed clear violations of the rights of all citizens, the rights of minorities as
well. During Communism, Albania was regarded as the country with the worst human
rights violations in Europe (Ludwikowski, 1995) . Some examples of human rights vio-
lations include: religious bans, forced settlement of citizens in Albania, modifying the
names of citizens and places, etc. Finally, it could be concluded that minorities had been
subjected to the same violations and limitations.

> Article 206 of the Albanian Constitution of 1928.
®  Article 207 of the Albanian Constitution of 1928.
7 PCIJ. 1935. Minority Schools in Albania. Available at: https://www.icj-cij.org/public/files/perma-
nent-court-of-international-justice/serie_AB/AB_64/01_Ecoles_minoritaires_Avis_consultatif.pdf. (29.9.2023).
8 See: Albanian Constitution of 1976.

°®  Article 5 of the Albanian Constitution of 1976.

10 Article 42 of the Albanian Constitution of 1976.
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2.3. The 1991 Constitution

Following the fall of Communism', Albania emerged from isolation and set about
reforming itself. The constitution-making process started in 1990, with the draft being
forwarded for review to Western constitutional experts in March 1991. While the new
constitution was being debated, the People’s Assembly chose to adopt an interim con-
stitution. The Assembly passed the Law on the Major Constitutional Provisions, which
went into effect instantly on April 29, 1991. The list of rights was long, and the num-
ber of liberties to which all citizens were entitled had grown. While the Charter seemed
impressive, Albania’s official record on human rights protection was still concerning
(Ludwikowski, 1995, p. 96).

Western observers were particularly concerned about the treatment of ethnic minor-
ities. Frictions between the ethnic Greek minority and Albanians rose'?, with both sides
accusing the other of abusive treatment and human rights violations. The February
1992 election law prohibited ethnically based parties from participating in elections.
The Greek minority saw this law as directed at Omonia®, which won five parliamen-
tary seats in the 1991 elections. Omonia objected to the law but was not allowed to vote
in the elections. In response, Omonia leaders formed the Unity for Human Rights Party,
recognized by the state and successful in accepting candidates in ethnic Greek areas of
southern Albania. On the other hand, Albanians were infuriated by Greece's treatment
of Albanian minorities (Pettifer, 2001, p. 31).

Irrespective of the concerns, the democratic changes that occurred in Albania after
the 1990s, including the protection of national minorities, were reflected in Albania’s
participation in international organizations such as the United Nations, the Council of
Europe, the Organization for Security and Cooperation in Europe (OSCE), and others.
Minorities were able to build and maintain relationships with their countries after the
communist regime’s isolation was lifted. Furthermore, many minority groups began to
form their own organizations, such as the “Prespa” Organization for Macedonians and
the Greek “Omonia" Associations (Pettifer, 2001).

3. MINORITY RIGHTS: INTERNATIONAL LEGAL FRAMEWORK
3.1. The Framework Convention for the Protection of National Minorities

The Republic of Albania signed the Framework Convention for the Protection of
National Minorities on June 29, 1995." This is the first legally binding multilateral
instrument dealing with the overall protection of national minorities, aimed at protect-
ing the existence of national minorities within the Parties’ respective territories. The
FCPNM lists minority rights, such as: the right to freely choose whether or not to be

The fall of Communism occurred in 1990, with the establishment of democracy.
"> Particularly in 1992 and 1993.
The cultural and political organization of the Greek minority.

It entered into force on January 1, 2000.



treated as such and no disadvantage will arise from the free choice®; the right to equality
before the law and equal protection under the law, and discrimination based on belong-
ing to a national minority is prohibited in this regard'®; the right to preserve their cul-
ture, and the essential elements of their identity"’; the right to manifest his or her religion
or belief and establish organizations and associations' etc. (Xhaxho, 2007, pp. 64-66).

3.1.1. The Advisory Committee Opinion on the First Periodic Report
on Minority Rights of Albania

In September 2002, the Advisory Committee (hereinafter: AC) on the FCPNM
assessed the efficacy of Albania’s mechanisms to implement the FCPNM’s principles and
issued its opinion. It reccommended that additional efforts should be taken to accomplish
the legal and institutional framework and guarantee its full implementation in practice,
such as the right to use minority languages in interactions with state administration and
the right to exhibit traditional local names, street names, and other topographical enti-
ties. Furthermore, the AC urged the Albanian government to consider the preparation
of alaw specifically on national minorities based on the principle of non-discrimination.
The AC further expressed concern about the lack of statistical data on national minori-
ties (Albania R. o., First Report Submitted by the Republic of Albania under Article 25/1
of the Council of Europe's Convention on the Protection of National Minorities , 2001).

Moreover, the AC was concerned about the Albanian government’s exclusion of
Egyptians from FCPNM protection and about the additional measures that are needed
to improve minority language education for Greek, Macedonian Montenegrin, Roma,
and Aromanian minorities in the areas where education is not accessible. Finally, the
Committee was particularly sensitive to reports of discrimination and prejudice experi-
enced by members of the Roma and Egyptian minority in many areas such as housing,
education, employment, access to health and access to social services, etc. (Albania R. o.,
First Report Submitted by the Republic of Albania under Article 25/1 of the Council of
Europe's Convention on the Protection of National Minorities , 2001).

3.1.2 Albania’s Fifth Periodic Report

The latest resolution on the implementation of the FCPNM was unanimously adopted
by the Committee of Ministers of the Council of Europe on January 13, 2021. Clearly,
many recommendations were given in regard to the first report" and the fourth report™.
Some recommendations given by the AC regarding the fourth report were: the prepara-
tion of by-laws to make operational the Law on the Protection of National Minorities,
clear statistical data on national minorities, prevent discrimination against Roma and

1> Article 3(1) of the FCPNM.

6 Article 5(1) of the FCPNM.

7 Article 5(1) of the FCPNM.

8 Article 8(1) of the FCPNM.

" Albania’s First Human Rights Report of 2001.

* Albania’s Fourth Human Rights Report of 2018.
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Egyptian Minorities, effective access to education in the language of national minori-
ties, right to use minority language in interactions with state administration. Therefore,
from 2001 to 2018, Albania did not make adequate progress in relation to the Advisory
Committee recommendations (Minorities, 2018).

3.1.3. Law On the Protection of National Minorities

The FCPNM, the commitments of the country’s European integration process, the
expertise of international organizations, and a comprehensive consultation process with
national minority associations contributed to the enactment of Law No. 96/2017 on the
Protection of National Minorities in the Republic of Albania. The law provides legal
safeguards for the rights of national minorities including civil, political, social, and
political rights that the Constitution and the legal and sub-legal framework provide for
all Albanian citizens. The protection of the rights of national minorities is determined
on the basis established by international norms: factual criteria relating to the existence
of stable ethnic, cultural, religious, and linguistic features by the majority of the people
of this group, as an expression of the will to maintain their culture, traditions, religion,
and language.

One of the main actual handicaps of the law is the lack of sub-legal acts which shall
make possible its real application. Such sub-legal acts shall be of special importance
when it comes to the real in lieu application of specific articles of the law.

For example:

a) Article 7 on data collection is strictly connected to the applicability of Article 6 on the
rights of self- identification. But, on the other side, Article 7 is subject to the decision
of the Council of Ministers, which is supposed to regulate it.*' Such decisions have
not been taken yet, making it therefore difficult to apply.

b) The same situation exists with the applicability of Art. 13, regarding the education
in the mother tongue, with the same kind of decision still missing.”> An important
handicap in this aspect is the absence of Albania from signing the European Charter
for Regional and Minorities Languages. Such signature would enable a more fulfilled
legal framework which shall on its turn assist both the minorities and the Albanian
State in clarifying mutual rights and obligations.

The law and its by-laws seek to protect the identity of national minorities, non-dis-
crimination, and equality before the law by ensuring the enjoyment and full exercise of
individual rights of individuals belonging to national minorities. (Albania R. o., Fifth
Report of Albania on the Framework Convention for the Protection of National Minor-
ities, 2021).

As an important aspect of legal failure (both by-laws and Municipality acts) as per
human rights protection especially against Roma, the ECHR, in its decision X and others

v. Albania found that despite logistic reasons brought in by the Albanian Government,
' Article 7 of the Law on protecting national minorities in the Republic of Albania, no. 96/2017.

2 Ibid., Article 13.
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the enrolment of all Roma pupils in one single school in the city of Korca was to be con-
sidered as factual segregation.”

Also, the European Commission against Racism and Intolerance (hereinafter: ECRI)
in its Conclusions of June 29, 2022, (follow-ups of the 2020 report on Albania)** stresses
again the necessity of approving specific by-laws especially regarding the housing of
the Roma and Egyptian community. Both recommendations are partiallyt in result-
ing therefore in the continuation oinhumanan living conditions for the aforementioned
minorities in the respective areas.”

4. MINORITY RIGHTS: ALBANIAN LEGAL FRAMEWORK
FOR THE PROTECTION OF MINORITY RIGHTS

The Albanian Constitution lists the normative acts that apply throughout the Repub-
lic of Albania in a hierarchical order. These acts include the Constitution, ratified inter-
national agreements, laws, and Council of Ministers normative acts.*® Part I of the Con-
stitution establishes human rights. >’ The above provisions of the Constitution establish
political, economic, social, and cultural rights, which are applied to members of minor-
ity groups without discrimination (The Constitution of Albania, 2022).

The Constitution guarantees the principle of equality and non-discrimination. It guar-
antees everyone equality before the law, and prohibits unjust discrimination for reasons
such as ethnicity, language, gender, race, religion, political, religious, or philosophical
beliefs, educational, economic or social status, or ancestry. ** Furthermore, the Consti-
tution contains a special provision relating to the above principles in terms of national
minority rights. It states that “national minorities exercise their human rights and freedom
in full equality before the law”*. They have the right to freely express their ethnic, cultural,
religious, and linguistic identities, without restriction or coercion. They have the right to
have them protected and developed, to study and be lectured in their mother tongue, and
to form organizations and associations to protect their interests and identity.

Moreover, the Constitution guarantees the freedom of assembly® and association™.
As a result, everyone has the right to form a collective for any lawful purpose and the

» ECHR. X and others v. Albania. Available at: https://hudoc.echr.coe.int/fre#{%22tabview%22:[%-
22document%22],%22itemid%22:[%22001-217624%22]} (29. 9. 2023).

24

ECRI. 2020. Report on Albania. Available at: chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/
https://rm.coe.int/report-on-albania-6th-monitoring-cycle-/16809¢8241 (29. 9. 2023).

» ECRI. 2022. Conclusions on the implementation of recommendations in respect of Albania. Available at:

chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://rm.coe.int/ecri-conclusions-on-the-im-
plementation-of-the-recommendations-in-respe/1680a807ce (29. 9. 2023).

* Article 116 of the Albanian Constitution.
77 Articles 15-63 of the Constitution.

% Article 18 of the Constitution.

»  Article 20 of the Constitution.

% Article 46 of the Constitution.

' Article 47 of the Constitution.
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freedom to hold and partake in peaceful gatherings without the use of weapons. With
the goal of preserving and strengthening minorities’ cultural identities, as well as their
political, social, and cultural development, Albanian legislation assures the right to free
expression and envisions access to print and electronic media in minority languages.
Article 22 of the Constitution assures everyone, including minorities, the freedom of
expression and the freedom of the press, broadcast, and television. It also precludes prior
censorship of communication means. These rights are of the greatest importance for the
restoration and deepening of minorities’ identities.

Aside from constitutional guarantees, the current legislation ensures the protection
and respect of the above-mentioned principles in the context of minority groups, for
example:

o The Code of Administrative Procedures (Albania A. o., no. 44/2015) guarantees the
principle of equal treatment in the field of relations with the public administration
for minority members. **

o The Labor Code (Albania T. A., Nr.7961/1995), which covers the labour issues both
in the public and private sectors, under Article 9, prohibits any sort of discrimination
in employmenr i.e. professional life.

o The Penal Code (The Criminal Code of the Republic of Albania, Nr. 7895/1995) pro-
vides several provisions regarding the protection of persons belonging to minority
groups. It states that: “The application of a premeditated plan, aiming at the com-
plete or partial demolition of a national, ethnic, racial or religious group, targeted
against group members and associated with the following acts, namely: the deliber-
ate murdering of group members, inflicting serious physical and psychological harm
on them, imposing grave living conditions causing physical harm, imposing meas-
ures intended to prevent childbirth, or forced transfer of the children of one group to
another group, is subjected to imprisonment sentences no less than ten years, or life
imprisonment.” **

» Moreover: “Murders, exterminations, enslaving, instances of internment and depor-
tation, as well as any kind of inhuman torture or violence committed on political,
ideological, racial, ethnic and religious grounds are subjected to imprisonment terms
of no less than fifteen years, or life imprisonment.” **

o “A state administration of public service employee, when due to his or her duty and
while is exercising his or her duty, inflicts discrimination on grounds of origin, gen-
der, health situation, religious political convictions, involvement in trade union
activity or on account of relevance to a certain ethnic group, nation, race or religion,
which effects unjust privileges or the denial of a right or benefit under the law.” *®

» “Instigating racial, national or religious hatred and disputes as well as the prepara-
tion of dissemination or keeping to distribute, writings relevant to them.” Article 266

3 Article 11(1) of the Administrative Procedure Code.
¥ Article 73 of the Penal Code.

3 Article 74 of the Penal Code.

» Article 253 of the Penal Code.
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of the Penal Code punishes: “Risking of public peace, the calling for hatred against
parts of population, by the offending or slandering against them, demanding the use
of violence or arbitrary acts against them” etc.”

5. CONCLUSION

The Albanian Constitution is both solid and adaptive, providing specific safeguards
for certain fundamental human rights and freedoms while also enabling future growth
in this area. Minority rights have continued to improve since communism’s collapse.
Nonetheless, problems existed in 1994, particularly with the country’s sizable Greek
minority in the south. Minority groups, like the majority of Albanians, began to enjoy
human rights after the 1990s, when the democratic system was created. The chal-
lenges have been immense, but the advancement since 1990 will be meaningless unless
Albania makes more efforts to recognize special rights and necessary steps to imple-
ment the minority rights recognized by legislation thus far. To improve the protection
of minorities in Albania, the government should consider implementing the following
recommendations:

Anti-discrimination Legislation: The government should enact comprehensive
anti-discrimination legislation that prohibits discrimination based on ethnicity, reli-
gion, language, and other factors. This legislation should be accompanied by a strong
enforcement mechanism to ensure that those who discriminate are held accountable.

Political Representation: The government should ensure that minority groups are
adequately represented in political decision-making processes. This can be achieved by
reserving seats in parliament for minority groups, establishing quotas for minority rep-
resentation in political parties, and ensuring that minorities are included in government
decision-making processes.

Property Issues: The government should work to increase the level of protection
regarding property rights of minorities in Albania. Despite general property issues that
Albania is continuously facing after the fall of communism which affects the whole popu-
lation, special care should be towards minorities as more vulnerable groups.

Language Rights: The government should ensure that minority groups have access
to government services in their language. This can be achieved by enabling the right and
necessary sub-legal acts in providing bilingual education, translating government docu-
ments into minority languages, and promoting language rights more broadly.

3 Article 265 of the Penal Code.
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