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Within the geographical Europe, on supranational and international level, we come across
two distinct, yet interconnected human rights protection regimes; the Council of Europe
(hereinafter: CoE) and most importantly, the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter: ECHR, Convention), and the European
Union (hereinafter: EU) that safequards fundamental rights through the provisions of the
EU law and in conjunction with the case-law of the Court of Justice of the European Union
(hereinafter: CJEU).

While some member states co-exist within EU and CoE in parallel, others are being
expelled from the CoE or exiting the EU on their own, questioning thus the membership
status quo in times that appear to bring deterioration on the landscape of human rights.

Starting off with essentially different mandates both organisations, i.e. the CoE and the EU
have today more features that unite them, at least from the perspective of their human/fun-
damental rights work. As such, two fundamental rights catalogues, well-established pro-
cedural mechanisms and overarching principles stand out as signs of convergence within
the two regimes.

To analyse the interconnection between the two regimes is even more timely as the negoti-
ation talks between the CoE and the EU resume, including suggestions to overcome issues
previously contested by the CJEU of Justice of European Union in its infamous 2/13 Opinion
on Accession of the European Union to the ECHR. The renewed efforts include potential
solutions on co-respondent mechanism, joint responsibility, advisory opinion and other
previously disputed issues, though the scepticism on the actual progress seems justified.

Keywords: European legal space, human rights, Convention for the Protection of
Human Rights and Fundamental Freedoms, European Union, accession of European
Union to the ECHR.
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1. INTRODUCTION - CONTEXT - RESEARCH METHODOLOGY

Within the geographical Europe, on supranational and international level, two distinct,
yet interconnected human rights protection regimes co-exist; the Council of Europe (here-
inafter: CoE) and most importantly its most successful instrument, the Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter: ECHR), and the
European Union (hereinafter: EU, European Union) that floated considerable fundamen-
tal right protection through its primary law and case-law of the CJEU.

The system as such is not symmetric, but rather a complementary one, as on the one
hand the EU is a supranational organisation, while on the other hand ECHR and the
European Court of Human Rights (hereinafter: ECtHR) are parts of an international
regional organisation, the CoE.

The system approach is true at least for the individuals from the member states that
have double membership or other affiliation with the EU and CoE which encounter 27
countries to date.

The complex relationship between the two distinct regional regimes, including
their interconnectedness, remains on the forefront of many attempts to analyse “two
Europes”. This allegation is appropriate in times which - due to many current chal-
lenges, such as the high inflation rates across Europe, the ongoing war in Ukraine and
the post-pandemic period - are generally considered as bringing the erosion of rule of
law.> Conversely, attempts to intensify institutional co-operation and thus strengthen
the coherence of human rights protection, such as through the failed and awaited acces-
sion process of the EU to the ECHR, are welcomed.

The terminology of European legal space references CoE and EU as two interconnected
organisations that both offer fundamental rights protection to their subjects on suprana-
tional and international level. Although this terminology might seem as a comprehen-
sive one, from the author’s understanding it mirrors most adequately the reality of human
rights protection within the European region. The reason behind this choice of words
is manifold and tries to account for different approaches taken by the EU and CoE. The
EU refers to the protected goods mainly as fundamental rights (not going into further
details between potential division of rights and principles) whereas under the ECHR they
are called human rights (while not excluding the potential dogmatic differences between
human rights and fundamental rights) and building on the concept of espace juridique’
the so-called legal space as referenced by ECtHR in its judgments and decisions.

The concept of European legal space certainly presumes the existence of national
laws and the international law apart from the CoE and EU, however it is not in the focus
of the aforementioned concept.

> See e.g. The Erosion of the Rule of Law in Europe: A Case Study in Poland and Impact on Extradition,

Bindmans LLP 2021. Available at: https://www.bindmans.com/knowledge-hub/blogs/the-erosion-of-the-
rule-of-law-in-europe-a-case-study-in-poland-and-impact-on-extradition/ (24. 6. 2023); Camela, E. 2019.
The Rule of Law Erosion in the EU: Are We Solidly Built to Hinder It? Between Ineffective Tools and New. Avail-
able at SSRN: https://ssrn.com/abstract=3449979 or http://dx.doi.org/10.2139/ssrn.3449979 (24. 6. 2023).

*  Areas where the European Convention on Human Rights cannot be implemented.
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To add a further nuance to the interconnectedness, as some authors rightly outline
(von Bogdandy, 2021, p. 3), all EU Member States are bound by the ECHR under inter-
national law, and in some the ECHR enjoys constitutional rank.?

The research question is especially timely, as the negotiation talks between the EU
and CoE resume and intensify pertaining to the accession of the EU to the ECHR. The
renewed attempt serves as a good milestone to look back and evaluate earlier accession
attempts, as described in the sections 2 and 3. It is important to dedicate sufficient atten-
tion to the past experience and examples as only through those efforts is possible to
understand the present day conditions and potential future prospects. Furthermore, it is
an opportunity to provide general reflection to the issue of systemic human rights pro-
tection in Europe as concluded in the last chapter.

The research methodology of this article is based on legal positivism and combines
several research modalities, including desk research, textbooks, international docu-
ment, books, and legal reviews. The dominant research methods are the normative legal,
and the comparative legal methods.

2. THE RELEVANCE AND EFFECTS OF THE EU ACCESSION TO ECHR

As an introduction, it is important to underline that the EU’s ECHR accession is a
way to more coherent human rights protection across the European legal space. It might
not be the only solution nor the remedy for all human rights violations across the Euro-
pean legal space, but it certainly remains the most relevant prospect. That is why it is not
an overstatement to say that the accession of EU to the ECHR will ultimately cross the t’s
and dot the i’s when it comes to the Europe-wide standards on human rights protection.
This chapter is supposed to convince all the sceptics who think otherwise.

Starting with essentially different mandates both the EU and the CoE have gradu-
ally expanded their areas of (joint) engagement that ultimately lead to closer mandates
signalling certain degree of convergence, at least from the perspective of their human
rights work. Two fundamental rights catalogues, well-established procedural mecha-
nisms and principles stand out as signs of convergence within the two regimes. Despite
the existing indicators of convergence, this relationship is neither systematic nor ideal.
As outlined by Kuijer (2023, p. 1008) “the often problematic interaction between both
European courts in recent years highlights the lack of an institutionalised arrangement
between them despite the fact that both are working in the same geographic area inter-
preting similar human rights standards.”

The question of the importance of EU accession to ECHR can be answered in mani-
fold ways, let me outline two of them. First there is a normative requirement for the EU to
join the ECHR. The Lisbon Treaty, back in 2009, introduced Treaty on European Union,

*  Von Bogdandy, A. 2021. Constitutional Adjudication in the European Legal Space. MPIL Research
Paper Series, 25. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3937301 (24. 6. 2023).

5

Kuijer, M. 2020. The Challenging Relationship between the European Convention on Human Rights
and the EU Legal Order: Consequences of a Delayed Accession. The International Journal of Human
Rights, 24(7), p. 1008.
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Article 6 paragraph 2 outlining that “the Union shall accede to the ECHR™. Furthermore,
one can find a fair share of references of the Treaty on Functioning of the EU pertaining
to the Union’s ECHR accession. Regulating consequential setup consequences, Article 218
para 6 (ii) or the Protocol (No. 8) relating to the Article 6(2) of the Treaty on European
Union on the Accession of the Union to the ECHR, which imposes the duty of accession
on the level of primary law and constitutes pacta sunt servanda for the EU.

The second reason is more of a holistic nature. Looking at the concept of Euro-
pean legal space as a whole rather than a fragmentised protection scheme, the ECtHR
within that space can be considered as an ultima ratio guardian of minimum standards.
This standard setting function of the Convention is beneficial, however there are some
improvements still to be made to make this statement accurate. The accession would
allow for a much greater consistency and established minimum level of protection of
fundamental rights across European legal space.

To date, the acts, actions and omissions of the EU are not subjected to supervision
of any external mechanism when it comes to their compliance with human rights. This
practically means, that the EU is still a missing link in the architecture of European legal
space pertaining to external human rights protection supervision mechanism.

This of course does not preclude and minimise the very existence of the comprehen-
sive fundamental rights case-law developed by the CJEU over the decades, which regret-
tably is not within the scope of this article.

However, one might wonder what is the added value of such control at all. Having an
external human rights control mechanism - such as the ECtHR - represents, as some
authors say (Callewaert, 2014, p. 15), “added value in relation to purely national supervi-
sion exercised ‘from within’. The international court’s different position and perspective,
marked by a greater distance in relation to the constituent elements of a dispute, introduce
added impartiality and objectivity, providing a view which is not better than that of the
domestic court but different from it and complementary to it.”” In addition, on a more pos-
itive note as some authors argue (Callewaert, 2014, p. 17) when it comes to the decisions
taken by national authorities, “the latter receive a major boost to their credibility at both
national and international level”®. These statements are mutatis mutandis applicable to
international organisation’s (in our case EU’s supervision) mechanism. This means that -
building on the metaphor above — the EU’s fundamental rights regime, including the pro-
visions of the Charter and the case-law of the CJEU - are considered as supervision from
within. This external supervision mechanism is applied in the same manner as with mem-
ber states, regardless of the fact that the EU has indirect international legal personality.

One further aspect to address is the question how the accession will impact those
CoE/ECHR member states that are not EU member states (yet)?

To get an idea of what the response might be, I singled out anecdotally three exam-
ples, Bosnia and Herzegovina (hereinafter: BiH), Turkey and the Russian Federation,
© 0JC,326/19.

7 Callewaert, J. 2014. The Accession of the European Union to the European Convention on Human Rights.

Strasbourg: Council of Europe Publishing, p. 15.
$ Ibid., p.17.
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because of their concerning practices either in non-implementation of ECtHR judge-
ments, or for high human rights violation rate as established by the ECtHR practice.

None of the CoE/EU member states is perfect in its human rights safeguard, this is
why external supervision mechanism is welcomed. As argued by Dzehtsiarou (2022) “All
member States have some problems with some human rights, but of course it is a ques-
tion of degree and red lines, raising political rather than legal questions.”® There is a dif-
fering level of adherence to human rights across the CoE space, where BiH’s, Turkey’s
and Russian Federation’s efforts — to put it mildly - seem quite modest.

As for BiH, to provide some exact figures, in 2022 alone the ECtHR received 823
applications and delivered 10 judgments" which is a relatively high number of applica-
tions for a country with less than 3 million inhabitants.

The country’s constitution - setting up a complex and rather fragile legal system -
underlines that the “rights and freedoms set forth in the European Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols shall apply
directly”." Despite such a promising place in hierarchical sources of law, the case-law
declaring passive suffrage along ethnical lines discriminatory as triggered by the Sejdi¢
and Finci'” judgment from 2009 followed up with cases such as Zorni¢ v. Bosnia and Her-
zegovina®, Slaku v. Bosnia and Herzegovina" remain non-implemented to date.

I believe the statement on fragile legal system is echoed also by judges Mijovi¢ and
Hajiyew outlining that “it might be said that all of the weak features of Bosnia and Her-
zegovina’s statehood, visible but ignored at the moment of its accession to the Council
of Europe, have shown themselves to their full extent in the case of Sejdi¢ and Finci”®

The non-implementation of judgments echoed concern not only by the CoE but also the
EU. The Council of European Union’s 2010 conclusions'® put Sejdi¢-Finci case at the top of
the EU's agenda, making its resolution a condition for BiH to submit a credible member-
ship application. Since then, considerable time and multiple efforts have been dedicated to
this issue, to no avail.”” In the meantime, BiH received EU-member candidate state status.

°  Dzehtsiarou, K. 2022. The Closing Door in Strasbourg An Interview with Kanstantsin Dzehtsiarou on

the Council of Europe’s Suspension Decision. Available at: https://voelkerrechtsblog.org/the-closing-door-
in-strasbourg/ (24. 6. 2023).

' ECHR. 2023. Bosnia and Herzegovina - Press Country Profile. Available at: https://www.echr.coe.int/

documents/d/echr/CP_Bosnia_and_Herzegovina_ENG (24. 5. 2023).

" Constitution of Bosnia and Herzegovina. Available at: https://www.ohr.int/ohr-dept/legal/laws-of-

bih/pdf/001%20-%20Constitutions/BH/BH%20CONSTITUTION%20.pdf (24. 5. 2023).

Sejdi¢ and Finci v. Bosnia and Herzegovina, applications no. 27996/06 and 34836/06.

Zorni¢ v. Bosnia and Herzegovina, application no. 3681/06.

Slaku v. Bosnia and Herzegovina, application no. 56666/12.

Sejdi¢ and Finci v. Bosnia and Herzegovina, partly concurring and partly dissenting opinion of judge
Mijovi¢ joined by judge Hajiyew, p. 41.

' European Parliament. 2015. Bosnia and Herzegovina: The 'Sejdi¢-Finci' case. Available at: https://www.
europarl.europa.eu/RegData/etudes/ATAG/2015/559501/EPRS_ATA(2015)559501_EN.pdf (22. 6. 2023).

7 European Parliamentary Research Service. Available at: https://www.europarl.europa.eu/

at-your-service/en/stay-informed/research-and-analysis (22. 6. 2023).
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As the efforts of both the CoE and EU pertain to establishment of an inclusive,
non-discriminatory electoral system in BiH, the efforts of both organisations are on the
same page, supporting the same goal with the ultimate aim of enhanced human rights
protection. That being said, it can be concluded that the ECHR’s standard setting func-
tion has a catalysing role for BiH’s EU membership and fulfilling 14 priorities outlined
by the European Commission'®. Though it is evident, that there is a discrepancy between
the formal conclusions of both the EU and CoE on what should be done and tolerating
the country’s bare minimum efforts when it comes to human rights compliance. This
essentially means that both organisations only formally express concern that is not fol-
lowed up by an adequate reaction. This practice is portrayed by the case of BiH which
received EU candidate membership status despite the failure to implement Sejdi¢-Finci
case and many other priorities.

As for Turkey, over the period 1959-2022 it had 3,458 judgments delivered by the
ECtHR, establishing at least one violation."” Bringing thus the country to the infamous
top in the number of judgments finding at least one violation, the number and complex-
ity of those human rights violations is a good indicator for the EU as well. Consequently,
the motion of the Committee on Foreign Affairs of the European Parliament in the 2021
Commission Report on Turkey leans on the ECHR as an instrument and the case-law
of ECtHR when noting “the serious backsliding in the freedom of assembly and demon-
stration, which is increasingly under pressure in the light of the routine use and exten-
sion of bans on protests and demonstration by provincial governors, the excessive use
of force against peaceful demonstrators and journalists amid general impunity of law
enforcement officials.”*® This is another compelling example of the complementary and
supportive relationship in human rights standard setting of the two regimes.

The example of Turkey proves that the ECHR case-law and Convention mecha-
nisms have a catalytic role reinforcing the standards of Copenhagen criteria. Though
the Copenhagen criteria is a much broader “checklist” for future EU member states, its
box ticking the human rights aspect by requesting rule of law and human rights com-
pliance from the candidate states, therefore they ultimately contribute to a more coher-
ent human rights system in the European legal space by ensuring the respect for Euro-
pean values, at least in theory.

If we look at the number of violations for Russian Federation, there were 3,317 judg-
ments delivered in the period 1959-2022 with at least one violation.” “Six months after
its exclusion from the CoE, the Russian Federation ceases to be party to the ECHR on

' Commission Opinion on Bosnia and Herzegovina’s application for membership of the European

Union. Available at: https://neighbourhood-enlargement.ec.europa.eu/system/files/2019-05/20190529-bo-
snia-and-herzegovina-opinion.pdf (30. 6. 2023).

" Violations by Article & by State. Available at: https://www.echr.coe.int/documents/d/echr/Stats_viola-

tion_1959_2021_ENG (22. 6. 2023).
0 REPORT on the 2021 Commission Report on Turkey | A9-0149/2022 | European Parliament, paras. 10,
12, 13. Available at: https://www.europarl.europa.eu/doceo/document/A-9-2022-0149_EN.html (26. 6. 2023).

' Violations by Article & by State. Available at: https://www.echr.coe.int/documents/d/echr/Stats_viola-

tion_1959_2021_ENG (26. 6. 2023).

22



16 September 2022. 2,129 judgments and decisions have yet to be fully implemented by
Russia and remain pending before the Committee of Ministers.”** As rightly stated by
Dzehtsiarou (2022) “While the exit is not first in the history it is a radical step even if we
consider suspension of Russia from the Council of Europe is a correct solution in the cir-
cumstances but this does not come without a cost. This cost is inability to protect vic-
tims of human rights in Russia.”*

Supporting and complementing each other, the two regimes in the long run will cre-
ate a closed system of a high(er) level of human rights standard, but on the other hand
those states who only uphold their CoE membership will be considered as some form
of “leftover” states and will mostly continue to suffer to meet the basic human rights
criteria.

3. ACCESSION IDEAS AND ATTEMPTS

There is nothing new under the sun as they say. This is also true for the European
Community’s, now EU’s accession path to the ECHR. Namely, the thought of the acces-
sion of the European Community / the EU to the ECHR as a concept has been on the
agenda for several decades. Throughout times this concept evolved from a mere idea and
desire, to an actual possibility it is likely to happen.

As such, the first idea of the accession of the European Community to the ECHR
was raised back in 1979 as “desirable for a whole series of reasons. Ultimately leading to
improving the image of Europe.”** The memorandum outlining the idea served as a basis
for enhancing discussion on the idea of accession itself, prior to delving into the search for
“appropriate institutional mechanisms”.” The memorandum portrays an important mile-
stone in recognising and conceptualising the Community for its fundamental rights safe-
guards and providing a possible future evolution of its fundamental rights work.

More than forty years after the memorandum was signed, the idea of accession still
remains to be implemented with a few failed accession attempts meanwhile due to politi-
cal and legal reasons.

Back in 1994, the Court of Justice received a request for an Opinion, from the Coun-
cil of the European Union pertaining to the exceptional procedure with regards to the
compatibility of an envisaged agreement with the provisions of the Treaty. The ques-
tion posed wanted to ensure whether “the accession of the European Community to the
ECHR is compatible with the Treaty establishing the European Community?”
> Russia ceases to be party to the European Convention on Human Rights. Available at: https://www.coe.
int/en/web/portal/-/russia-ceases-to-be-party-to-the-european-convention-on-human-rights (5. 8. 2022).

»  Dzehtsiarou, K. 2022. What Would Russia’s Departure from the Council of Europe Mean for the Stras-
bourg System of Human Rights Protection? Available at: https://www.echrblog.com/2022/03/what-would-
russias-departure-from.html (26. 6. 2023).

> Memorandum on the Accession of the European communities to the Convention for the Protection
of Human Rights and Fundamental Freedoms. Available at: https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:51979DC0210&from=EN (30. 6. 2023).

* Ibid.
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In responding to the request, the Court of Justice ruled that “as Community law now
stands, the Community has no competence to accede to the European Convention for
the Protection of Human Rights and Fundamental Freedoms.””

It is important to outline that the Court duly noted the absence of specific setting
which would operationalise the accession, by stating that the question posed did not
refer to arrangements “under which the Community envisages submitting to the present
and future judicial control machinery established by the Convention.””

The evolution of the community and afterwards the EU law - among others — with
the entry into force of the Lisbon Treaty, remedied the competence issue outlined by the
2/94 CJEU opinion.

As part of the new attempt, in 2010, upon the recommendation of the EU Commis-
sion, the Council of the EU authorised the opening of negotiations for the EU’s accession
to the ECHR and the Council designated the Commission as negotiator.*®

The accession negotiations took place within the institutional framework of the CoE
through working groups. Interested CoE member states took part in the negotiations,
some of them being the members of the EU, others not.”

The Commission’s request for an Opinion to the CJEU was accompanied by the draft
agreement and all the other draft legal instruments that were not shared publicly.”

Advocate general Kokott’s opinion proposed conditional green light to the accession,
by stating that “the draft revised agreement on the accession of the EU to the ECHR is
compatible with the Treaties” however, she outlined further minor, primarily proce-
dural polishments needed when it comes to the areas such as the co-respondent mecha-
nism, prior involvement of the CJEU and joint responsibility.

The Opinion of the Court of Justice was much awaited, and when it finally arrived, it
mostly caused disappointed reaction from academics.” It is no overstatement to say that
it came as a full surprise when the full court in its 2/13 opinion reached a diametrically
differing conclusion from AG Kokott’s reasoning. The CJEU concluded that “The agree-
ment on the accession of the EU to the ECHR is not compatible with Article 6(2) TEU
or with Protocol (No 8) relating to Article 6(2) of the Treaty on European Union on the
accession of the Union to the ECHR.”*

The issue sparked the attention not only of the EU institution but also of 24 EU mem-
ber states — all CoE member states submitted their observations, too.

¢ Opinion 2/94 of the Court pursuant to Article 228(6) of the EC Treaty. Available at: https://curia.
europa.eu/juris/showPdf.jsf?docid=99493&doclang=EN (europa.eu) (30. 6. 2023).

" Ibid., paras. 20-21.

2 View of Advocate General Kokott delivered on June 13, 2014. Para 5-6 ECLI:EU:C:2014:2475.

¥ Ibid.

" Request for an opinion of the European Court of Justice. Available at: https:/ec.europa.eu/dgs/legal _
service/submissions/avis2013_2_en.pdf (1. 7. 2023).

" Mohay, A. 2015. Back to the Drawing Board? Opinion 2/13 of the Court of Justice on the Accession of
the EU to the ECHR - Case note. Pécs Journal of International and European Law, 1, p. 35.

* Opinion of the Court (Full Court) of 18 December 2014. ECLI:EU:C:2014:2454.
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The CJEU found the subject matter of the request was indeed an ‘agreement envis-
aged” within the meaning of Article 218(11) TFEU”. Furthermore, the Court concluded
that “All those instruments together constitute a sufficiently comprehensive and pre-
cise framework for the arrangements in accordance with which the envisaged accession
should take place, and thus enable the Court to assess the compatibility of those drafts
with the Treaties.”** These statements, present better the preparedness of the Commis-
sion as opposed to the earlier request for a 2/94 opinion.

The CJEU also gave some contextual elaboration on the nature of the EU law and
its specific institutions, such as mutual trust,” and outlined the reasons for non-com-
patibility of accession with specific concepts, such as the dichotomy between prelimi-
nary ruling procedure and advisory opinion,* the disputed setting of the co-respondent
mechanism,” the inaccurate solution pertaining to the prior involvement of the CJEU**,
and lastly the matter of Common Foreign and Security Policy’s (CFSP) judicial review.”

These issues are important for future accession attempts’ caveats given that, as out-
lined by Peers (2014) “the Court has in effect provided a checklist of amendments to the
accession agreement that would have to be made to ensure that accession is compatible
with EU law.™*

As argued by some authors (Peers & Mohay 2014) “most of the Court of Justice’s con-
ditions for accession are of a procedural nature, and are meant essentially to accomplish
one thing: preserving the competence of the CJEU as the adjudicator of EU law as an
autonomous legal order™ therefore such reasoning might indicate that, as concluded by
Perez de Nanclares (2013), this is more than a legal issue.*

The post 2/13 opinion period - as put by Timmermans - was a reflection period*
meaning that the accession talks were de facto put on hold.

*  Opinion of the Court, para. 110.

** Opinion of the Court, para. 148.

»  See paras. 168, 191 and 194.

% See paras. 27, 36, 65,196 and 198. See also: Daka, M. 2020. Advisory Opinion and Preliminary Ruling
Procedure - A Comparative and Contextual Note. Pravni vjesnik: casopis za pravne i drustvene znanosti
Pravnog fakulteta Sveuilista J.J. Strossmayera u Osijeku, 36(3-4), pp. 289-308.

7 See paras. 215-235.

*  See paras. 236-248, for the observation submitted by individual member states, see paras. 136-139.

*  See paras. 249-257.

% Peers, S. 2014. The CJEU and the EU’s Accession to the ECHR: A Clear and Present Danger to Human
Rights Protection. Available at: http://eulawanalysis.blogspot.com/2014/12/the-cjeu-and-eus-accession-to-
echr.html (30. 6. 2023).

' Ibid. Mohay, A., 2015. Back to the Drawing Board? Opinion 2/13 of the Court of Justice on the Accession
of the EU to the ECHR - Case note, pp. 38.

# Perez de Nanclares, J. M. 2013. The Accession of the European Union to the ECHR: More than just a
Legal Issue. WP IDEIR (15). Available at https://www.ucm.es/data/cont/docs/595-2013-11-07-the%20acce-
sion.pdf (29. 6. 2023).

*  Commission Statement: EU framework for democracy, rule of law and fundamental rights. Available

at: https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_15_4402 (26. 6. 2023).
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4. NEWEST DEVELOPMENTS

After a five year break the accession journey continued with renewed motivation. In 2019,
the President and the First Vice-President of the European Commission informed the Sec-
retary General of the CoE that the EU stood ready to resume the negotiations on the acces-
sion to the Convention.** In 2020, representatives of the CoE’s steering committee for human
rights (hereinafter: CDDH) and EU jointly, in an ad hoc working group (the so called 46+1
group) started developing modalities and instruments on the EU accession to the ECHR in
an intensified manner.”

The working group prepared a comprehensive set of documents targeting the accession
process, the package consisting of five items: (1) Draft revised Agreement on the Accession of
the EU to the ECHR, (2) Draft declaration by the EU to be made at the time of signature of
the Accession Agreement, (3) Draft rule to be added to the Rules of the Committee of Min-
isters for the supervision of the execution of judgments and of the terms of friendly settle-
ments in cases to which the EU is a party, (4) Draft model of memorandum of understand-
ing between the EU and X [State which is not a member of the European Union], and lastly
(5) Draft explanatory report to the Agreement on the Accession of the European Union to the
Convention for the Protection of Human Rights and Fundamental Freedoms.

The groundwork was laid down by the referred, infamous 2/13 CJEU opinion and the
issues flagged therein which the working group proactively grouped in four “baskets™ (1) the
EU-specitic mechanisms of the procedure before the ECtHR; (2) the operation of inter-party
applications (Art. 33 of the ECHR) and of references for an advisory opinion (Protocol No.
16 to the ECHR) in relation to EU Member States; (3) the principle of mutual trust between
the EU Member States; and (4) EU acts in the area of the common foreign and security policy
(CFSP) that are excluded from the jurisdiction of the CJEU*.

The “basket” approach might be the consequence of the EU’s position paper that unilat-
erally opted to divide the issues into four areas that were consequently marked as “baskets”."

The working group achieved progress in terms of baskets no. (1) on the EU specific mech-
anisms of the procedure before the ECtHR pertaining to the more permissive interpreta-
tion of the co-respondent mechanism, and basket no. (2) relating to the interparty cases and
4  CDDH Ad Hoc Negotiation Group (“46+1”) on the Accession of the European Union to the European
Convention on Human Rights, Report to the CDDH. Available at: https://rm.coe.int/report-to-the-cd-
dh/1680229816 (29. 6. 2023).

# Por detailed negotiation meeting agendas and reports, see: EU Accession to the ECHR - Human

Rights - Intergovernmental Cooperation. Available at: https://www.coe.int/en/web/human-rights-inter-
governmental-cooperation/accession-of-the-european-union-to-the-european-convention-on-human-ri
ghts#{%2230166137%22:[14]} (26. 6. 2023).

46

CDDH Ad Hoc Negotiation Group (“46+1”) on the Accession of the European Union to the European
Convention on Human Rights, Report to the CDDH. Available at: https://rm.coe.int/report-to-the-cd-
dh/1680a29816 (29. 6. 2023).
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6" Negotiation Meeting between the CDDH Ad Hoc Negotiation Group and the European Commis-
sion on the Accession of the European Union to the European Convention on Human Rights: Position
paper for the negotiations on the European Union’s accession to the European Convention for the pro-
tection of Human Rights and Fundamental Freedoms. Available at: https://rm.coe.int/eu-position-paper-
echr-march-2020/1680a06264 (29. 6. 2023).
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reference for an advisory opinion. This new solution establishes a certain schedule when it
comes to seeking advisory opinion from the ECtHR and/or preliminary ruling procedure
from the CJEU with regard to a right secured both in EU law and in the ECHR. As argued
in my previous article,”® under current setting, if the national court refers the same question
to both courts, i.e. to the CJEU to interpret and review EU law and to the ECtHR to provide
guidance on the principle, this can be a source of divergence in the application of law. In such
cases the autonomy of EU law could come into question and the national courts could possi-
bly be engaged in “forum shopping” between the Strasbourg and Luxembourg courts. There-
fore it is reassuring to see that the draft accession agreement foresees a certain schedule for a
court of tribunal to first turn to the CJEU and only afterwards to the ECtHR". As for the bas-
ket no. (3) Capturing the issue of mutual trust, the text proposes not to affect the application
of the principle of mutual trust within the European Union, which is basically not a substan-
tive approach to the solution.”

This basically means upholding the status quo between the EU member states and EU
itself. Proposed Article 6 establishes jurisdictional link by outlining that the expression
“everyone within their jurisdiction” per ECHR’s Article 1 “refers to persons within the terri-
tory of a High Contracting Party, it shall be understood, with regard to the EU, as referring
to persons within the territories of the member States of the EU to which the Treaty on Euro-
pean Union and the Treaty on the Functioning of the European Union apply.” As this provi-
sion includes ground for potential extraterritorial application of the ECHR as an option, espe-
cially relevant in military actions,” it will be interesting to see how the basket no. (4) area will
be resolved, as those act, actions or omissions in theory might trigger extraterritorial effect.
Article 7 contains language adjustments transforming the current wording from country to
territory of the state, which in practice should not be a contested provision. Article 8 clari-
fies the nature of proceedings before the CJEU stating that those do not constitute “neither
procedures of international investigation or settlement within the meaning of the ECHR™”.

An unexpected turn occurred by the EU which announced that it would resolve Basket
4 issues internally. Such approach means that once the EU consolidated its view on Basket
4 issues, CoE will also need to confirm whatever view the EU will take. This can potentially
trigger further delays and interpretational issues, further down the road.

Despite the relatively quick and productive efforts of the working group and its absence
of further formal meetings, the scepticism on the actual progress seems justified.

** Daka, M. 2020, p. 299.

* Draft revised Agreement on the Accession of the European Union to the Convention for the Protec-

tion of Human Rights and Fundamental Freedoms, Article 5. Available at: https://rm.coe.int/final-consol-
idated-version-of-the-draft-accession-instruments/1680aaaecd (30. 6. 2023).

0 Ibid., Article 6.

*' Ibid., Article 5.

Ibid., para. 6.

See: Kis Kelemen, B. & Daka M. 2017. Extraterritorialitds az emberi jogi birésagok gyakorlatdban. Jura,
1. pp. 207-218.
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Draft revised Agreement on the Accession of the European Union to the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms, para. 8.
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5. CURRENT TRENDS AND CHALLENGES
IN THE EUROPEAN LEGAL SPACE

Over the past decades, the accession of the EU to the ECHR became the synonym
for enhanced coherence of human rights protection within the European legal space as
indicated in chapters one and two. The EU accession does so “by strengthening partici-
pation, accountability and enforceability in the Convention system.”**

As stated by Krommendijk (2023, p. 17) “accession is also beneficial for the coher-
ence of the two legal systems of the EU and the ECHR, reducing the likelihood of con-
flicts between the two orders.”

The existence of European legal space brings an added safeguard to uphold the val-
ues of the above-mentioned sanctity triangle including its enshrined rights, mechanisms
and nevertheless the envisaged EU’s ECHR accession.

From the perspective of the dialogue of courts, “this shared responsibility is exer-
cised in different forms, for each institution is primarily responsible to the legal order
on which it is based. The shared responsibility within the European legal space suggests
taking the decisions of other courts into consideration, especially if they express a differ-
ent tendency. This does not imply that harmony should always be the preferred outcome.
Rather, it suggests that differences should be reflected in view of the common whole.”*®

Reason for further signal of shared agenda stems from the fact that the EU recently
ratified the Council of Europe Convention on preventing and combating violence
against women and domestic violence, commonly known as Istanbul Convention that
has a matching supervision mechanism (GREVIO) to ensure effective implementation
of its provisions to which the EU committed to adhere as of 1 October 2023.

On a less positive note, as argued throughout the article, the overall erosion of the
rule of law in the European legal space signals the wide spectrum of differing level of
human rights compliance as presented through the examples of BiH, Turkey and the
Russian Federation. However, the same goes for countries having membership statuses
in both, the EU and CoE respectively, such as Poland and Hungary. Those countries
continue to display systemic human rights and rule of law violations that have been
modestly addressed by both the EU and the CoE.”” As put by Bard (2021) such continu-
ous “backsliding and the EU institutions’ lack of willingness to stop this trend show the

ugly face of the EU - and there is no portrait in the attic”.*®

** Draft Explanatory Report to the Agreement on the Accession of the European Union to the Conven-

tion for the Protection of Human Rights and Fundamental Freedoms.

»  Krommendijk, J. 2023. EU Accession to the ECHR: Completing the Complete System of EU Remedies?
Available at SSRN: https://ssrn.com/abstract=4418811 or http://dx.doi.org/10.2139/ssrn.4418811 (7. 1. 2023).
% Ibid., p. 5.

*” For a recent example relating to judicial independence and the preliminary ruling procedure, see the

CJEU judgment in Case C-564/19. For analysis see Mohay, A. & Szijérto, I. 2022. Criminal procedures, pre-
liminary references and judicial independence: A balancing act? Case C-564/19 IS. Maastricht Journal of
European and Comparative Law, 29(5), pp. 629-640.

8 Bard P., Grabowska-Moroz, B. & Kazai, V. Z. 2021. Rule of Law Backsliding in the European Union
Lessons from the Past, Recommendations for the Future. Available at: https://reconnect-europe.eu/blog/
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Based on the above, the conclusion to be drawn presents itself that the values of the
European legal space as elaborated above “currently appear to be in considerable dan-
ger, especially due to measures with which governments are weakening institutions of
review. The value of the rule of law appears most at risk, but the values of democracy and
respect for human rights are also affected.”

Therefore, the EU’s accession journey is even of greater significance.
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